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DAIL EIREANN

TuarASCAIL ON GCOMHCHOISTE UM AIRGEADAS,
CameacHas Poisul AGUS ATHCHOIRIO, AGUS AN
TADISEACH FADH BHUAN-ORDU 133 DE CHUID NA
DALA MAIDIA LE TOGRA LE HAGHAIDH TREOIR (N
SCOMMHAIRLE MAIDIK LE (NG SAN EORAIP: CREAT LE
HAGHAIDH CANACHAS komCam [BEFIT), COM
(2023) 532.

Rith D&il Eireann an Rin seo istigh ag an
gCruinnili de Dhdil Eireann a bhi ann an 134 14
sao d'Fheabhra, 2024,

Le cur go dti:
For transmission to:

REPORT OF THE JOINT COMMITTEE ON FINANCE,
PusLic EXPENDITURE AND REFORM, AND TAOISEACH
UNDER DAIL STANDING ORDER 133 ON A PROPOSAL
FOR A COUNCIL DIRECTIVE ON BUSINESS IN EUROPE:
FRAMEWORK FOR INCOME Taxarion (BEFIT),
COM{2023)532,

The within Resolution was passed by D&il
Eireann at its Meeting on this 13th day of
February, 2024.

/4;54;—,1@

Cathaoirleach Dhéil Eireann

President of the Council of the Evropean Union
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Go ndéanann D3l Eireann:

{1

an Tuarascéil chomhaontaithe a thabhairt
d4 haire n gComhchoiste um Airgeadas,
Calteachas Polbli agus Athchdirid, agus an
Taoiseach faoi Bhuan Ordi 133 maidir leis
an togra seo a leanas:

That Dl Eireann:

(1)

notes the agreed Report of the Joint
Commmittee on Finance, Public Expenditure
and Reform, and Taociseach under
Standing Order 133 on the following

proposal:

Togra le haghaidh TREOIR ON Proposal for a COUNCIL DIRECTIVE on
gCOMHAIRLE maidir le Gnd san Eoraip: Bustness In Europe: Framework for Income
Creat le haghaidh Canachas loncaim Taxation {BEFIT), COM(2023)532;
(BEFIT), COM (2023) 532;
a leagadh faoi bhriid Dhdil Eireann an 31 which was laid before Déil Eireann on 31st
Eandir 2024, de réir Bhuan Ordd 133(3)(b); January, 2024 In accordance with Standing
Order 133(3}(b);

(2) ag féachaint don Tuarascdil réamhrdite, {2) having regard to the aforementioned
agus le linn a fheidhmeanna faoi ak 7(3) Report, and in exercise of Its functions
d'Acht an Aontals Eorpaigh, 2009 a under section 7(3} of the European Union
fheldhmid, an tuairim a shealbhi nach Act 2009, is of the opinion that the
ndéanann an togra prionsabal na proposal does not comply with the
coimhdeachta a chomhlionadh ar na principle of subsidiarity for the reasons sat
cliiseanna atA leagtha amach | mir 4 den out in paragraph 4 of the Report; and
Tuarascail; agus

(3} athabhairt dd haire, de bhun Bhuan Ordd (3} notes that, pursuant to Standing Order
133{4), go geuirfear cdip den Rin seo mar 133{4), a copy of this Resolution together
aon lels an Tuairim Réastinaithe agus an with the Reasoned Opinion and the
Tuarascdil réamhrdite chuig Uachtardn aforementioned Report shall be sent to
Pharlaimint na hEorpa, Uachtardn na the Presidents of the Eurapean
Comhairle agus Uachtardn an Cholmisidin. Parliament, the Council and the

Commission.
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7 h  Tithe an
|"i"|"|"l' "."l"l";'l Oireachtais

An Comhchoiste Um Airgeadas, Caiteachas Poibli Agus Athchdiria, Agus
Taoiseach

Tuairim Réaslnaithe

COM(Z2023)532 Tegra le haghaidh TREOIR ON gCOMHAIRLE maidir le Gnd san
Eoraip: Creat le haghaidh Canachas Ioncaim [(BEFIT)

Eanadir 2024

Joint Committee on Finance, Public Expenditure And Reform, And Taciseach
Reasoned Opinion on

COM(2023)532 Proposal for a COUNCIL DIRECTIVE on Business in Europe:
Framework for Income Taxation (BEFIT)

January 2024
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1. Introduction

1. The principle of subsidiarity is defined in Article 5(3) of the Treaty on
European Union (TEU) as follows:

“Under the principle of subsidiarity, in areas which do not fall within its
exclusive competence, the Union shall act only if and insofar as the
objectives of the proposed action cannot be sufficiently achieved by the
Member States, either at central level or at regional and local level, but

can rather, by reason of the scale or effects of the proposad action, be
better achieved at Union level”.

Aricle 5(3) also gives specific responsibility to national pariaments to ensure
that EU institutions apply the principle in accordance with Protocol 2 on the
application of the principles of subsidiarity and proporticnality .

2. The test established by Article 5(3) TEWU is, in effect, a “comparative
efficiency”™ exercise, iInvolving a “necessify” test and a “greater benafits” test:

i. Necessity - |1s action by the EU necessany to achieve the objective of
the proposal? Can the objective of the proposal only be achieved, or
achieved to a sufficient extent, by EU action?

ii Greater Benelis - Would the objective be betier achieved at EL level —
i.e. would EVU action provide greater benefits than action at Member
States level?

3. To assist national parliaments in their evaluation of subsidiarity compliance,
Aricle 5 of Protocol 2 provides explicithy that

“Any drait legisfative act show/d confain a defailed staferment making it
passible to appraise compliance with the principles of subsidianty and
proportionality. This stafement showld confain some assessment of the
proposal's financial impact and, in the case of a directive, of ifs
implications for the rules fo be put in place by Member States...”
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4. Therefore, any new draft legislative act:

i. must be supported by a sufficiently ‘detailed statement’ to allow a
judgment to be made by national pariaments on its compliance
with the principle of subsidiarity;

i must clearly satisfy both the necessity and greater benefif tests;
and

i must, under the principle of conferral set down in Aricle 5(2) of
the TEU, show that the Union is acting ‘onfy within the limits of the

compefences confermed upon it by the Member States in the
Treatias to aftain the objectives set out therein.’

2. Scrutiny by the Committee

5. The Joint Committee on Finance, Public Expenditure and Reform, and

Taoviseach (“the Committee”) scrutinised the following proposal at two
meetings, on 13 December 2023 and 24 January 2024

COM(2023)532 Proposal for a Council Directive on Business in
Europe: Framework for Income Taxation (BEFIT)

6. Afits meeting on 13 December 2023, the Committee agreed that
COM{2023)532 warranted further scrutiny_ It was subsequently agreed to
invite further detailed briefing from the Department of Finance outlining any
potential issues of subsidiarity and details of potential aliemative methods o

achieve the objectives of this proposal, in order to ascertain the implications of
these proposals for lreland.

3. Decision of the Committee

7. Following the Committee’s consideration of these matters, it agreed fo submit

a Reasoned Opinion on this proposal as listed abowve at its meeting on the 31
January 2024.
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8,

Due to the time constraints imposed by the subsidiarity deadline, the
Committee have not had the opportunity to hold public briefings on the matter
prior o the deadline but reserve the night to camy out further scrutiny outside

of this timeframe and may submit further contributions on this package of
proposals.

4. Opinion of the Joint Committee

9.

The Committee has had specific regard to the Treaty provisions and is of the
opinion that this proposal does not comply with the principle of
subsidiarity. The reasons are set out in the following paragraphs: -

COM{2023)532 BEFIT Proposal .

10.

11.

12.

13.

4.

15.

The Committes supports towards efforts to simplify taxation systems and
reduce the complexity of doing business in Europe.

However, such proposals must bring with them benefits that outweigh the
cost and complexity of introducing them and be balanced with the need to
retain the competence of individual Member States in the area of taxation
and the ability for Member States to determine their own tax base.

The Committes emphasises that Ireland’s position remains that matters of
direct taxation are a Member State competence under the treaties, and
tax harmonisation is contrary to that principle.

In their published impact assessment, the Commission argues that the
BEFIT proposal is necessary to reduce compliance costs for businesses
that must cumently deal with multiple Member States’ tax systems,
improve market access and support EU competitiveness.

However, it does not appear clear to the Committee that the owverall effect
of this proposal would lead to simplification for businesses and indeesd,
may lead ultimately to greater complexity.

In particular, the proposed directive could lead to considerable complexity
for tax administrations and business already grappling with the
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implementation of the OECD Two-Pillar Solufion to Tax Challenges
Arising from the Digitalisation of the Economy.

16. The Committee considers that these factors call into question the case for
the proposal, and its accordance with the principle of subsidiarity.

17. The Committes notes that Ireland’s position has consistently been that tax
competition is an important policy tool, particularty for smaller Member
States, provided that competition is fair and basad on substance.

18. The proposed BEFIT Directive would appear to replace a large part of
domestic tax laws with an EU cormporate tax system over which individual
member states would have only very limited control.

19. The Committee observes that formulary apportionment of profits, if
introduced, would also likely lead to a considerable redistribution of
corporate tax revenues across the EU and would be likely to benefit larger
Member States at the expense of smaller ones such as Ireland.

20, However, this remains difficult to assess as no specific approach has
been put forward as part of the proposal.

5. Recommendation of the Committee

The Committee agreed this Report under Dail Standing Order 133 and Seanad
Standing Order 116 on 31 January 2024.

The Committee, pursuant to Standing Orders recommends the reasoned opinion
contained in Section 3 above for agreement by Dail and Seanad Eireann.

Yours sincerely,

Yol g

1

John McGuinness, T.D.
Chair to the Committes
31 January 2024
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APPENDIX 2 — Terms of Reference of the Committee

Functions of the Committee — derived from Standing Orders [DS0 95; S50 71]

(1) The Sslect Commites shall consider and, unless otherwize provided for in these
Standing Orders or by order, to report to the Dail on any matter relating to—

(&) legislation, policy, govemance, expenditure and administration of —
(i} a Govermnment Deparment, and
{ii) State bodies within the responsibility of such Department, and

(b} the performance of a non-State body in relation to an agreement for the provision
E:jd&:lr'ﬂces that it has entered into with any such Govemment Department or State

(2] The Select Commifttee appointed pursuant to this Standing Order shall also consider
such other matters which—

(g} stand refemred to the Committee by virtue of these Standing Orders or statute law,
or

(b} shall be referred to the Committee by order of the DdaEil.

(2 The principal purpese of Committes consideration of matters of policy, govemance,
expenditure and administration under paragraph (1) shall be—

(g} for the accountability of the relevant Minister or Minister of State, and
(b} to assess the performance of the relevant Govermment Department or of a State
body within the responsibility of the relevant Depariment, in delivering public
sarvices while achieving intended outcomes, including value for monsy.
(4] The Select Committee appointed pursuant fo this Standing Order shall not consider

any matter relating to accounts audited by, or reports of, the Compiroller and Auditor
General unless the Committee of Public Accounts—

{a) consents to such consideration, or
{b) has reported on such accounts or repors.

(5] The Select Committee appointed pursuant to this Standing Order may be joined with
a Select Committee appointed by Seanad Eireann to be and act as a Joint Committee
for the purposes of paragraph (1) and such other purposes as may be specified in
these Standing Orders or by order of the Dail: provided that the Joint Committes shall
not consider—

{a) the Committee Stage of a Bill,

{b) Estimates for Public Services, or
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{c) a proposal contained in a motion for the approval of an intermational agreement
involving & charge upon public funds refemed to the Committee by order of the Dail.

(6) Any report that the Joint Committes proposes to make shall, on adoption by the Joint
Committee, be made to both Houses of the Qireachtas.

(7 The Chaiman of the Select Committee appointed pursuant to this Standing Crder shall
alzo be Chairman of the Joint Committes.

(8) Where the Select Committes proposes {0 consider—

(a) EU draft legislative acts standing referred to the Select Commitiee
under Standing Order 133, including the compliance of such acts with
the principle of subsidiarity,

) other proposals for EU legislation and related policy issues, including
programmes and guidelines prepared by the Eurcpean Commission as
a basis of possible legislative action,

(ch non-legislative documents published by any EU institution in relation to
EU policy matters, or

() matters listed for consideration on the agenda for mestings of the
relevant Council (of Ministers) of the Eurcpean Union and the outcome
of such mestings,

the following may ke noftified accordingly and shall have the right to attend and take
part in such consideration without having a right o move motions or amendments or
the right to volte:

(i) members of the Eurcpean Pardiament elected from constituencies in

Ireland,

i) members of the Insh delegation to the Padiamentary Assembly of the
Council of Europe, and

(iii) at the invitation of the Committee, other members of the European
Parliament.

(9) The Select Committese appointed pursuant to this Standing Order may, in respect of
any Ombudsmian charged with oversight of public services within the policy remit of
the relevant Department consider—

[a} such motions relating to the appointment of an Ombudsman as may be refemed
to the Committee, and

(b} such Ombudsman reports laid before either or both Houses of the Oireachias
as the Committee may select: Provided that the provisions of Standing Order
130 apply where the Select Committee has not considered the Ombudsman
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report, or a portion or portions thereof, within two months (excluding
Christmas, Easter or sumimer recess periods) of the report being laid before
either or both Houses of the Oireachtas.

b. Scope and Context of Activities of Committees [as derived from Standing
Orders) [DS0 94; 550 70]

(1) It shall be an instruction to each Select Committes that—

{a} it may only consider such matters, engage in such activiies, exercise such
powers and discharge such functions as are specifically authorsed under its
orders of reference and under Standing Orders;

(b} such matters, activiies, powers and funciticns shall be relevant to, and shall
arize only in the context of, the preparation of a report to the Dail;

(¢} it =hall not consider any matter which is being considered, or of which notice
has been given of a proposal to consider, by the Joint Committese on Public
Petitions in the exercize of its functions under Standing Crder 125(1)1; and

(d} it shall refrain from inguiring into in public session or publizshing confidential
information regarding any matter if so requested, for stated reasons given in
writing, by—

(i} a member of the Government or a Minister of State, or

(i} the principal office-holder of a State body within the responsibility of a
Govemment Department or

(iii} the principal office-holder of a non-State body which is partly funded by
the State,

Provided that the Committee may appeal any such request made to the
Ceann Comhairle, whose decision shall be final.

(2] It shall be an instruction to all Select Committees to which Bills are referred
that they shall ensure that not more than two Select Commitiees shall meet to
consider a Bill on any given day, unless the Dail, after due notice to the
Business Committee by a Chaiman of one of the Select Commiitees

concerned, waives this instruction.
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