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EXPLANATORY MEMORANDUM

Ao INTRODUCTION

1e Developments in the ecﬁnomy are prcducing a rapid increase in
concentrations between undertakings both at national and Community
levels The extent of these developments is borne out by the following
statistics : between 1962 and 1970, the arnual total of amalgamations
in the six original Memher States rose from 173 to 612, i,.e. an in-
creasé of three and a half times in nine years. From 1966 to 1970 alone,
the rate of increase doubled by comparison with the period 1962 to
1966+ In some Member States, the increase in the number of amalgamations
haé reached the point where 50 % of total industrial turnover is ac-

counted for by one hundred of the largest industrial undertakings. !

2. This grouping process is the result of company mergers, transfers
of undertokings and of undertakings gaining control of other underta-. -
kingse
x}Q\These developments have made it necessary to create appropriate
legal framew&rk &t Community level. A number of legal instruments have
been drafted for this purpose, including the Proposal for a Third
Directive on mergefs between companies, the preliminary draft Conven~
tion on international mergers between companies, the Proposal for a
Council Regulation cn the control of amalgamations of companies and N

the Pro?osal for a Statute for European companiess

The purpose of these legal instruments is to regulate the pro-
blems thrown up by this grouping process in the fields of company

~ and competition law.
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k. It remains clear, however, that changes in the structure of under-
takings caused by this grouping process often have far-reaching effects
onvthe welfare of employees in the undértakings affecteds The laws of
the Member States, to the extent that>they regulate such operations,

do hot always take sufficient account of the interests of employeese.
This is particularly true where such changes.are carried duflip ac-
cordance . Qith civil law rules géverning transfers which give employces
no legal rights vis-a-vis thenew employer as regards malntenance of

the employment relationship.

. w

5. These problems and the need to resolve them at Community level have

 already been recognized. The legal instruments referred to above thus
 contain provisions safeguarding the interests of employees more effec
tively when changes occur in the structure of undertaking. The fact should -

“not be overlooked, however, that these legal instruments, in view of

their scope and‘the particulér'nature of their social proviéions, re-
present only a’partial solution to the probléms which emnloyees face when

changes in the structure of undertakings odcur.

6, In its Resolution of 21 Januafy 1974 concerning a soclal action

programme, the Council voiced the political will to adopt the measures

| necessary to bring about an improvement in living and working conditions

and to harmonize them as the programme progressed, including the pro-

tection of employees' interests, particularly as regards the retention
of their rights and advantages in the cuse. of amalgamations, business

concentrations and rationalization operations.

It should be notéd’in this connection that the government experts
from the six original Member States responsible for drawing up a Preli-
minary draft Conventioh on international mergers between_companies drew
attention in 1972 in a joint declaration on behalf of their governments
to the ﬁeed to protect employees by means of a special comprehensive

legal instrument when any kind of business concentration occurred.
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7 That is the object of this proposed Directive, which the Com-

mission has undertaken to submit to the Councile

The aim of the proposed Directive is to protect employees from
losing acquired and future rights in the event of transfers of under-
takings or amalgamations by introducing provisions affording protection

and safeguards.

This aim is to be achieved by the following means :

~ transfer of the employment relationship from the transferor to the

‘transferee in the event of a chénge‘of ownership;

- _proteétion of employees against dismissal on the sole ground of

transfer of an undertaking or an amalgesmation;

- proviéion of information, consuljation and negotiations with em~
ployee representatives regarding the interests of the employeés
affected. . |

8+ The proposed Directive seeks, in accordance with Article 117
of the EEC Treaty, to promote improved working conditions and an im~
proved standard of living for workers so as to make poésible their
harmonization while the improvement is being maintained through ap-
proximation of provisions laid down by the law, regulation or admi=-

nistrative action of the Member States.
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B. COMMENTARY ON THE INDIVIDUAL PROVTISTIONS

Article 1

This Article lays down the scope of the proposed Directive.

It covers the transfer of underﬁakings or parts of undertakings
to another owner through mergers between or conversion of companles,
and other legal transfers.

The proposed Directive does not at this point introduce its own
conceptual definitions, leaviﬂg this tésk to the laws, regulaﬁions angd
administrative provisions of the Member States and future Community law.
By the latter is meant the Proposal for a Third Directive on mergers
between companies and the preliminary draft Convention on international
mergers between companiese.

| All legal trensfers are covered, i.e. not only transfers of
property but letting, 1easingland.the granting of beneficial interestsa
In addition, not only are transfers of whole undertakings covered, but
also cases where indivi dual establishments are transferred from one
undertaking to another. ‘ .

. With regerd to the concept of a company, the proposed Pirective

refers to the second paragraph of Article 58 of the EEC Treaty and
thus covers all companies or firms governed by civil or commercial
law, including cooperative societies, and other legal persons governed by
public or private law, except for those not operating for gain.

Although all forms of legal transfer of undertckings are churac-
terized by a change .of ownership and thus ot employer concentratlons
between undertakings generally take place in such a way that the un-

dertakings remain autonomous legal entities and the identity of the
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" employer remains the same. All’thailhappens is ﬁhat one undertaking

geins control of others.

" Although with such amalgamations the identity of the owner or

eﬁployer remains fhe same the controlling undertaking can, by virtue

of its rights of control exert considerable influence on the form of

the employment relationships in the dependent undertaking, with pos- |

sible adverse effects on employees' working conditions. Employees are

thus in need of protection slmllar to that needed in the case of trans-
. fers of undertakings. Since, however, the legal identity of the employer

remains unchanged all legal consequences stemming from a change of em-
ployer are ruled out. . Pafagraph 2 thus provides that only thoée provi~
" glons of the proposed Directive which secure claims under company.

pension schemes (Article 5), which deal with the protection of empioyees
against unjustified dismissal*and where there is a fundamental change

in their working conditions (Article 6), which govern transfersiof

employees {Article 7) and which provide'a'procedure for coﬁsulting'

employees (4rticle 9) are to =pply by analogy.

B Witﬁ regard to the concept of control, the proposed Directive
does not give its ovwn definition, and refers to Article 2 of the Pro-
posal for a Council Regulation on the cdntrol of amalgamations of

companiess .

_ i With regard to the terrltorial scope of the proposed Dlrectlve,
it appears necessary to protect the rlghts of employees not only in
cases where the transfer or amalgamation involves establishments or
undertakings situated within the territdry 6f a Member State or of
several Member States; but alsé to include transactionsinvolving
éstablishments or undertakings situated in the territory of one or
several Member States and in the territory of one or several non-

member states.
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Since forilegal reasons it is imp@ssible to ‘thrust this proposed Com~
munity legislation on non-member states, paragraph 3 provides that

the Directive shéll apply in the latter case only insofar as establish~
ments or undertakings situated within the territory of the EEC are

affected by it.
Article 2

The definition of the concepts of "transferor" and “transfereeﬂ\
in paragraph 1 is of legal significance in relation to changes of )
ownarship, and is intended to simplify the languaga used in the‘prb—

posed Directive.

- Paragraph 2 makes it clear that "employee representatives" means
employee representatives as designated by the law of the Member States.
The proposed Directive thus does not interfere with the machinery and ‘

structural arrangements of employee representation at national levels
“Article 3°

- This Article which provides for automatic transfer of the em-
ployment relationship to the transferee, is the core of the probosed

Directive. It is designed to prevent the transferee from refusing to

retain employees by virtue of civil law provisions governing transfers,

and from even agreeing with the transferor that transfer of employment-

relationships shall be excluded. The transferor would in such a case
have no alternative but to dismiss empnloyees excluded from the transfer

which would be contrary to the objective of protecting employees, -

According to prevailing legal opinién under all national sys~

tems of law commercial practice forms part of an employment relationship

to the extent that it gives rise to rights and obligations on the part

of the contracting parties.
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The- fact that these rights and obligations are also transferred is .

made clear in paragraph 1.

Transfer to the transferee of rights and obligations arising
out of collectlve agreements calls for different arrangements to meet
the varying cases. Where the transferor has been party to a collectlve
agreement it appears logical that.the transferee should autonwtically
assume the transferofs rlghts and obllgatlons arising out of such an
agreement as stipulated in paragraph 2, until the parties have con<

cluded a fresh collectlve agreement or agreements.

The legal position is dlfferent in the case of collectlve agree- ’
ments concluded between trade 355001at10ns to which the transferor, but
rot: the transferee, is party and which have not been decldred generally
blnilng. It would in this cdse be contrary to the prﬂnciple of freedom
of assoc1atlon as protected under the constitutional law of the Member

States to make the transferee party to a collective agrecement agnlnst

 his wille In order,however, to prevent employee from losing collectively

agrzed terze of employment should the transferee be unwilling to become
party to the collective aéreement, a solut1on has been sought ;n para=

graph 3 which does not 1mpose the collective agreement upon the trans-‘

‘feree but requires him to confinue to respect terms of employment al-”!

ready secured under a collective agreement until the parties have conclu-

ded a fresh collectlve agreement or agreements, although for a pcriod

' not exceeding one year. Where the parties fail to conclude a fresh agree-

ment within this perlod and the transferee is bound by another col-

1ect1ve agreement, the 1atter avplles.

' The provisions in paragraphs 2 and 3 on continuatlon of the

'validity of collective agreements correspond to a large extent to the

views expressed by the Economic and Social Committeewon‘this pointe

-
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Article 4

This Article pfovides that an employec's lengih of service with
the transferor is one of the factors protected under the employment
relatlonshlp. In this way, the employee is guaranteed continuity of
the period of employment, 1rrespect1ve of whether or not provisions
laid down by law, or contained in collective agreements or an indiwi- _
dual contract of employment applicable to the employment relationship
which is the subject of the transfer call for particiilar legal conse~
quences according to the length of service in the‘establishment or

undertaking. o
Article 5

Enployees''acquired and future rights " arising out of company
or inter-company welfare schemes, whether for pensions or relief in
the event of sickness or other circﬁmstances repreéent for employees
an important part of the employment relationship. However, it is clear
that the requirements, forms and nature of such obligations ulffer s0
greatly and the ways in which they are organized are so varied, that
it is not possible to lay down specific Community rules in this pro—
posed Directive. Nor are these necessary to attalnment of the objec=- |
tives of the Directive. For this reason, the proposed Directive conwb
fines itself to requiring Member Statos fo ensure that émployees do

not lose rights, and leaves to them the choice of ways and meanse.
Article 6

Protection of the employment relationship which is the purpose
of this proposed Directive could be c1rcumvented if the transferor or
transferee were to dismiss employees by reason of the transfer. This

is already prohlblted by law in some Member States.
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- In others, howevef, employers are free to dismiss employees in sﬁch
circumstances. The uniform provisidn had therefore to be included
fhat dismissals on the occacion of a transfer of an undertaking are
permitted only for pressing business reasonse.
Economic common sense dictated the latter qualification..
It is intended to enable an entrepreneur to carry cut organizational
changes,adaptation of production, rationalization mecasures etces on the
occasion of the transfer of an undertakinge. This can be of importance,
for example, where a transfef is carried out to restore health to ‘
economically weak undertakingse. In such circumstances, the employees in the
undertakings concerned may be affected both quantitatively and quallta-
tively aund dlsmnssals may even prove unavoidable. '
mhe nrOposed Directive deliberately refrains from giv1ng a
list of business reasonss These @an vary so greatly accordlng to the
circumstances of each case that to draw up such a list appears ime
p0551b1e, and any attempt to do so 1n this Directive would only be
confus1ng. It is thus left to the 1nd1v1dua1 Member States to define
the concept of "pressing business reasons", either through legislation
or by leaving it to be determlned in the courts‘or iﬁ collective agreeél
ments. A ' ” et -
it accords, howevef,'with the‘objectives'of the probosed Di-
\rectlve that reliance on pre551ng business reasons to carry out dis=
mlssals is possible only if all posslble solutlons within the under=-
taking: such as transfers to another acceptable job, measure for re-
adjustment and retraining have first been exhausted. It is ev1dent that
theprocedure for informing and consulting employee represestatives ‘
. provided for in Article 9 of the proposed Directive serves as'an”sgpnapria-
te framework for those concerned to reach agreement on how the problenms

" arising in this context are to be resolved,

[
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Moreover, in the event of collective redundancies, the Coun-
'cil Directive (1) of 17 February 1975 on the approximation of the laws
of the Member States relating to collective redundancies applies, which
provides for consultation of employee representatives, a duty prior-
notification of coliective reduncdancies, and intervention by public

authorities.

Where an employee no longer wishes to continue the employment
relationship with the transferee because the transfer of the under-
taking has resulted in a fundamental and detrimental change in his
working conditions, it would appear justified, as paragraph 2 provi-
des, to treat the employee as though termination of his employment

has been due to the action of the employer.

The proposed Directive does not stipulate any legal conse-
quences based on Commﬁnity law that should follow dismissals of the
kind referred td in'paragraphs 1 and 2, but provides in paragraph 3 that
the legal consequences of such dismissals should be governed by thé

laws of the Member States.

Artitle 7

This pro&ision 'governs cases where employees are transferred
 to other establishments as a result of the transfer of the undertaking,
by making provisions of Article 6 epplicable by analogye. This means
that>transfers of employees are possible only for pressing business
reasons and that an employee may terminate the employment relation-
ship as provided in Article 6(2) where such transfer would result

in a fundamental and detrimental change in his working conditions.

These provisiéns cahnot apply of course where the employee
is bound under his contract of employment to accepf a transfer, but
only insofar as this could reasonably be expected in the circumstances
prevailing when the contract of employment was concluded, even following

transfer of the undertakinge.

(1) o0 No L 48, 22 February 197_5
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Article 8

This provision guarantees that the legal status and function of
enuployee representatives (as defined in Article 2(2) are not affected
by transfers‘of undertakings. Where an undertaking is transferred as
a complete entity, employee representatives in office at that time
continue to exerciSe their functions even after completion of the
transfer. This is not, however, feasible where only a part of an un-
dertaking is detached from one undertakingAaud incorporatedvinto ano=
»ther undertaking, the employee representatlves in the new undertaklng

becoming responsible for it at that point.

Provisiohs in some Member States stipulate that new elections .
of employee representatives must be held in the event of changes in
" the composition of the work force. Such circumstances can arise, for
example, where a single overall works counc11 has to be formed for the
new company when companies merge, each of whom prev1ous1y had such a

works council. Paragraph 2 tekes account of thls speclal legal 51tuation.
Article 9

The substantive provisions on the protection of employees"acf
quired rights need to be supplemented by procedural provisions which
'ensure that emplcyee representatives ere informed of and consulted )
upon the consequences of the transfe“ of an undertaklng. Such prOV1olons
are contained in the Proposael for a Third Directive on mergers bet-
ween compenies in respect of mergers between 11m1ted companies w1thin :

the same Member States

In order t0‘§revent overlapping between the two directives,
paragraph 5 excludes application of this provision to mergers between

companies to which the Third Directive applies.
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Secondly, in order to avoid in practice $he application of a multitude
of differently structured and oriented procedural.provisions, emphasis
has been placed on the form of these provisions being largely identical
in both proposed Directives as far as this was possible having regard
to the.special features of the transactions to be regulated.

The first aim is to requlre both transferor and transferee to
1nform their respective employee representatives in detail of the
reasons for the transfer of the undertaking, it effects on employees
:and measures concerning them, and if necesssary to discuss these with
thefemployee representatives. Such informeation must in priﬁciple be
provided in the form of a written report two months before completion

of the transfer of the undertakinge. To render this provision more
. flexible and to enable it to be applied to all transactions covered by’
the proposed Directive, provision was made that, by way of exception,
both the two month period and the requirement of writiig may be dis=
pensed with; In every case, however, information must be given in
due time, "due time" being determined eccording tc the circumstances

of each individual case. Provision should also be made for cases in
which the employees' representatives consider that the proposed trans—
action will be detrimental to the interests of employeese. Employee
representatives-should in such ocases have the right to call for nego-
tiations with a view to reaching agreement on measures to be adopted
for the benefit of employees. Lastly, provision mﬁst be made for cir=-
cumstances in which the negotiations requested by employee represen-
tetives fail to produce agreement. Each party should in this case have
the right to refer the matter to arbitration. The arbitration board -
gives a binding decision on the measures to be adopted for the benefit
of employees. ' - .

Rules governingthe setting up of arbitretion boards cannot- be left en-
tirely to the national legislatures; It must at least be guaranteed
that the board is composed of persons who are really conversant with
the problems to be solved. Half the members must accordingly be appoin-
ted by the employer and helf by the employee represent#tives. The '

chairman is appointed by mutual consent of the parties.
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The competent court intervenes only where agreement cannot be reached

on this point:

Paragraph b prov1des that the obllgation to negotiate pursuant
to Paragraph 1 and the negotlation a:d\arbltration procedure pursuant’
tao Paragrsph 3 can neither prevent nor postpone completion of the pro-

posed transfer.

Articles 10 to 13

These Articles contain the necessarykimplementing provisionse.
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Amended Proposal fof 2

COUNCIIL DIRECTIVE

on harmoﬁization of the legislation of
Member‘Sfates on the saféguardihg of
employees'rights and advantages in the
case of mergers, takeovers and amalgama-

tions

THE COUNCIL OF TﬁE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Economic Com=

munity, and in particular Article 100 thereof;
Having regard to the Profosal from the Commission;
Aftsr consulting the Buropean Parliament;

After consulting the Economic and Social Comﬁittee;

Whereas the establisimment of é single market for all products and the
iree movement of persons and means of production in the Gommunity has
not only resulted in an enlarged market for Buropean undertakings and
¥Yeener competition in thé markerts of the Membef Staies, but the eco-
nomic union thus created has compelled undertakings to alter their

structures, methbds and size, in particuler through mergers and amal=-

gamations, in order to adjust to the new demands of the oommon market.
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Whereas under Article 2 of the Treaty‘the Community has as its task,
by establishing a common market and progressively approximating the
economic policies of Member States, to promote’throughout the Commu-

nity a harmonious development of economic act1v1t1eu; viiereas under

the same Article its task is, further, to promote an accelerated raising

of the standard of living, whereas moreover, the Member States agreed

"~ in Article 117 upon the need to promote imﬁroved working conditions

and an improved standard .of living for WOrkeis, so as to make possible
their harmonization while the improvement is being maintained, in par=~
ticular through approximation of provisions laid down by law, regula=-

tion or administpative action in the Member States;

Whereas the Council not onlyreafflxmes thls objectlve in its Resolution

of 21 January 1974 concerning a social actlon programme (1) but elso

voiced the political will to adopt the measures necéssary to achieve

it.
Whereas changes in the structure of undertakings do not always assist

the attainment of these objectives, but on the contrary tend to ad-

versely affect employees'lmving and worklng condltlonu, 1n partlcular

with regard to safeguarding their rights and advantages; whereas the '

same problems arise irrespective of the way in vhich. the structurejot

.the Lndertaklng is altered.s - = - L S

Whereas acflon musttherefore be taken at Communlty level to protect
employees in the event of changes in the structure of undertakings so
as to ensure as fdr as posslble securlty of employneqt the maintenance
of worklng COndltions, the preservatlon of rlghto secured under indi=~
vidual contracts of employment or collective agreements, and -the reten~
tion of generally recognized practices and special arrangements in for-

ce in undertakingse.

Wheraas employees must likewise be protected in the territory of the
Community where a person or undertaking situated in the territory of a
third country is involved in the transaction. v

(1) OJ No C 13, 12 February 1974

-
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Whereas it is moreover essential that employees of the undertakings
in question are informed of and consultedtupon the consequences of
the transaction insofar as they are affected, and that prov151on is

made for an approprlate negotlatlng procedure .

Whereas such action can only be taken on the basis of the progressive
harmonization of provisions laid down by law, regulation or adminis~
trative action in the Member States for theproteation of employees in ‘

the event of changes in the strncture of undertakings,

HAS ADOPTED THIS DIRECTIVE :

PARE 1

SCOPE AND DEFINITIONS

Article 1

1) This Directive shall apply to the transfer of undertaking or parts
of undertakings to another owner tlrough mergers between or conversion
of com?anies within the meaning of the second paragraph of Article 58
of the Treaty establishing'the European Economic Community, or by way

of other legal transfers.

2) Artciles 5, 6, 7 and 9 of this Directive shéll apply by analogy to
concentrations between undertakings within the meaningiéf Article 2

of Ccuncil Regulation NO esesssss Of ecenees o where sﬁch a concen-
tration has the same effect upon dependent or controlllng undertaking

as would a transfer within the meaning of paresraph 1.

'
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3) This Directive shall apply where and insofar.as the fransferriﬁg}
or dependent_undert;king is situated in the territoronf the Membér
States of the European Economic Gémmunity or the transfer or coneéﬂ-
tration affects an undertaking within that territor& involved ih such

a transaction.

© Article 2

1) For the purvoses ofvthis Directive transferor or transferee means
any natufal or legal person that relinquishes or acquires an interest
in an undertaking by reason of a transfer of the kind‘specifieé in'1 ~
Article 1.

2) For the purposes of this Directive employee representatives means
enployee representatives as designated by‘law or practice in the Mem-
ber Statese

=

PART II -

TRANSFER OF EMPLOYMENT RELATIONSHIP

Article 3
1) The transfersr's rights and obligations arising out of the employment
relationship entered into by him shall, upon the occasion of a transfer
within the méaning of Article 1, be atomatically transferred to the
transferee andbshall include rights'and obligations arising out of

commercial practicee.
. § - /

2) The transferor's rights and obligations arising‘out of collective
agreements entered into by him shall, upon the occasion of a transfer
withih the meaning of Article 1, be autématically'transfer;ed-l to the
transferee;and shall continue to exist until the parties have concluded

/

a fresh collective agreement or agreements.
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3) Conditions of empioyment agreed under a trade association collective
agreement to which the transferor has been party shzll continue t> be
valid following a transfer within the meaning of Article 1 even where

the transferee is not bound by the same trade association collecfive
agreement as the transferor, untilkthe parties have concluded a fresh
collective agreement or agreements but for a maximum of one year following
the transfer. Wheré no fresh collective agreement is concluded within

this period and the transferee is party to a trade association'coilective~

agreement, the terms of that agréemenf shall =pply.

4) The legal consequences of paragraphs 1 to 3 cannot be excluded or

restricted by declarationz on the part of the transferor cor transferee.

Article &

‘An employee's length of service with an undertaking based on his em=-
ployment relationship with the transferor shall for all relevant pur-
poses be taken fully into account in his relationship with the trans-.a

ferée.
PART II;

CLAIMS ARISING OUT OF COMPANY AND INTER-COMPANY
PENSION SCHEMES

Artiqle 5

1) The Member States shall adopt measures necessary to ensure that
employees'acquired rights and future rights to payments from comypany or
inter-company pension schemes are not diminished as the result of a

transfer within the meaning of Article 1.

<

2) The Member States shall adopt the same measures in respect of em-
ployees so entitled btut no longer employed by the undertaking at the

time of a trensfer within the meaning of Article 1.
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PART IV~

- DISMISEALS AND TRANSFERS
Article 6

1) A transferor or transferee may dismiss.emplo&ees on the occasion
of a transfer within the meaning of Article 1 only for pressing business

. TreasonsSe

2) Wheferan employee severé an>employment relationship because a trans-
"fer within the meaninéfof Article 1 has resulted in a fundamental and
detrimental change in his working‘conditions, the'employer shall be
regaréed'as having been responsible for termination of the employment

relationshipe.

3) The legal requirements and consequeﬁbes of dismissals prohibited
under the terms of paragraph 1, and of sevefance of employment relation~
ships in the circumstances referred to in paragraph 2, shall be governed
by the laws, regulations and administrative provisions of the Member
States. The same shall apply in respect of severance payments and con-
pensation payable in the event of termination of an employment relation-

_shipe
Article 7

Article 6 shall apply by analogy to transfers of emﬁioyees from one
establishment to another on the occasion of a transfer within the
meaning of Article 1. It shall,however, ﬁot apply where an employee is
bound by his contract cf employment to accept transfer tb another esQ
tablichment and where such acceptance could reasonably be expected‘in”

the circumstances prevailing when the contract was concluded.
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A o | EMPLOYEE REPRESENTATION AND
- CONSULTATION -
. Article 8

1) The legal status . and function of emplogyee representatives in un-
dertakings transferred within the ﬁeaning of Article 1 shall remain
unaffected by such transfer. This shall not apply in the case of trans=-

fers of parts of undertakingse.

2) The first sentence of paragraph 1 Shall not'applvaherelthe conditions
for new elections are met under the laws, regulations cr administrative

provisions or abcording to current practize in the Membe:~States.

Article 9

1) Thé transferor and transferee shall be required to inform their
employee representatives of the reasdné for transfers within the meaning
of Article 1, of the 1egal; economic and social consequences for employees
" and of all intended measures affecting employeese It is requested by the
employee representatives that the action to be tékeﬁ should be negotia-

ted by the partiess -

2) Such information shall in general be given not less than 2 months
before completion of a transfer within the meéning of Article 1 in the
form of a detailed report. In special circumstances and by way of ex~
ception, information given orally and in due time prior to completion

of a transfer within the meaning of Article 1 shall suffice.

3) Where the employee representatives consider that the interests of -
employees are adversely affected by a transfer within the meaning of
Article 1, the transferor and transferee shail, at the request of their
employee representatives, negotiate with them with é view té reaching

agreement on measures to be adopted for the benefit of such employeese
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If, on completlon of such negotlatlons or w1th1n 2 months of their
commencement, the partiés fail to reach agreement, each of them shall
be entitled to refer the matter to an arbltratlon board, which shall
give a blnding decision on such measures W1th1n one monthe The arbitra-
tion board shall be composed of a'.v"n:.i:ra.tor:e,L equal numbers of whom
shall be appointed by each party, and a chalrman app01nted by mutual
consent of the parties. Where one party fails to appOLnt arbltratorsv
“or where no agreement is reached on the appointment of the chalrman

oy

app01ntment shall be made by the court.,

. 4) Transfers of uadertaklngs shall not be affected by the necesolty
of having a negctiation provided for in paragraph 1 and by the nego-

tiation and arbitration procedure prov1ded for in parabraph 3.

5) This Article shall not apply to mergers between companles within
the meaning of. theThird Council Directive- (EEC) No eses of ¢ e

" DART VI e L

L & } . P . - . . P

FINAL PROVISIONS P
) Artlcle 10 ‘ :

This Directlve shall not restrlct the right of Member States to apply
or to adopt laws, regulatlons or admlnlstratlve prOV161ons more fa— '

vourable to employees.'
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Article 11

1) Member States shall adopt the laws, regulations ans administrative
provisions necessary to comply with this Directive within twelve months

of its publication, and 'shall forthwith inform the Commission thereof.

2) Member States shall communicate to the Commission the texts &f laws,

regulations or administrative provisions which they adopt in the field

covered by this Directivee.

Article 12

Member States shall within twelve months of the expiry of the twelve
month period specified in Article 11, forward to the Commission all
relevant information to enable the Commission to draw up a report for

the Council on the application of this Directive.

_Article 13

This Directive is addressed to the Member States.




