JUDGMENT OF 23. 9. 1982 — CASE 276/81

not insured- for the purposes of an
old-age pension because he is insured for
such purposes under the legislaton of
another Member State, even if he resided
in the territory of the first-mentioned
Member State and is there engaged in
gainful employment concurrently with

his activities in the territory of the other
Member State. That answer is not
affected by the fact that the employment
in the State of residence is secondary to
the main activity of the person concerned
which is pursued in the other Member
State.

In Case 276/81

REFERENCE to the Court under Article 177 of the EEC Treaty by the
Centrale Raad van Beroep [court of last instance in social security matters],
Utrecht, for a preliminary ruling in the proceedings pendings before that
court between

BOARD OF THE SOCIALE VERZEKERINGSBANK [Social Insurance Bank])
and

HEIRs OR assiGNs oF G. T. KulJpPERs

on the interpretation of Article 13 (c) of Regulation No 3 of the Council of
25 September 1958 concerning social security for migrant workers and of
Article 14 (1) (c) (i) of Regulation No 1408/71 of the Council of 14 June
1971 on the application of social security schemes to employed persons and
their families moving within the Community,

THE COURT (Second Chamber)

composed of: O. Due, President of Chamber, A. Chloros and F. Grévisse,
Judges,

Advocate General: P. VerLoren van Themaat
Registrar: J. A. Pompe, Deputy Registrar

gives the following
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The facts of the case, the course of the
procedure and the written observauons
submitted pursuant to Article 20 of the
Protocol on the Statute of the Court of
Justice of the European Economic
Community may be summarized as
follows:

I — Facts and written procedure

As is apparent from the order making the
reference, the late Mr G.T. Kujjpers,
born on 22 July 1911 and of Netherlands
nationality, worked in the Netherlands
and in Belgium. On and after 1 January
1957 (the date on which the Netherlands
Algemene Ouderdomswet [Law on
General Old-Age Insurance, hereinafter
referred 10 as “‘the Old-Age Law”]
entered into force) he worked in
Belgium as a carter in a coal-mine unuil
he became incapacitated for work about
the end of 1972 or the beginning of
1973. In view of his incapacity for work
he was awarded a Belgian invalidity
pension. In addition to working in a
Belgian coal-mine, after 1 January 1957
Mr  Kuijpers also worked in the
Netheriands from 1 June 1966 two 19
December 1972. He worked there for
five davs a week from 6 p.m. to 9 p.m.
Mr Kuijpers became incapacitated for
work in that occupation as well and in
view of that incapacity he was granted a
benefit as from 19 December 1972 under
the Netherlands Zickiewet [Law on
Sickness) and as from 19 December 1973
a benefit under the Netherlands Wet
op de Arbeidsongeschiktheidsverzekering
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JUDGMENT

Facts and Issues

{Law on Insurance against Incapacity for
Work], [hereinafter referred 1o as “the
Incapacity Law”'], calculated on the basis
of a degree of incapaciry for work of 80
to 100 %.

Mr Kuijper’s wife, who was born on 28
July 1916 and is also of Netherlands
natonality, has lived continuously in the
Netherlands from 1 January 1957.

As from 1 July 1976 Mr Kuijpers (who
auained the age of 65 on 22 July 1976)

was granted an old-age pension under
the Old-Age Law.

Under the scheme of the Old-Age Law,
on auaining the age of 65 a (single)
person in principle receives a full pension
equal to the so-called social minimum
(for single persons). That amount is
reduced however by 2% (inter alia) for
each calendar year in which the person
entitled to the pension was not insured
during the period berween his 15th and
65th birthdays (Article 10 (1) (a) of the
Old-Age Law). For that purpose the
uninsured calendar vears or parts thereof
are added together and, pursuant to the
Order of 17 June 1957 of the Minister of
Social Affairs and Public Health issued
pursuant to Article 10 (6) (now Arucle
10 (5)) of the Old-Age Law, any
remaining part of a calendar year is
disregarded for reductuon purposes, to
the advantage of the claimant.

If a married couple are concerned
usually oniv the husband is enutled to an
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old-age pension on attaining the age of
65 (Arucle 7 of the Old-Age Law). The
pension is in principle equal to the social
minimum for marned persons. By virtue
of Aricle 10 (2) (1) (a) and (b) of the
Old-Age Law the reduction then
amounts to 1% for each calendar year in
which the husband was uninsured and
1% for each calendar year in which the
wife was uninsured. Here again calendar
years or parts thereof are added together
and “rounded down” to the nearest vear
in the case of each spouse separately.

In addidon the Old-Age Law refers to
notional years of insurance with regard
to the period before 1 January 1957, the
date on ‘which it entered into force. On
certain conditions persons who were
more than 15 but less than 65 years of
age before 1 January 1957 are deemed,
by virtue of Artcles 43 and 44 of the
Old-Age Law, to have been insured
during the period berween the date on
which they attained the age of 15 and 1
January 1957. Both the husband and the
wife concerned in the main action fulfil
the conditions for the award (in full) of
those notional years of insurance before
1 January 1957 and therefore it is only
the period after 1 January 1957 which
mauters in this case.

What is at issue therefore is the question
for which periods Mr Kuijpers and his
wife were not insured after 1 January
1957 under the Old-Age Law.

According to Article 2 (1) (a) of the
Royal Decree of 18 October 1968 laying
down a general administrauve measure
within the meaning of Anicle 6 (2) and
(3) of the Old-Age Law (extension and
restriction of the number of persons
insured), the following persons, amongst
others. are not treated as insured persons
for the purposes of the Old-Age Law;

“Residents who are emploved outside
the Netherlands and by virtue of that
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employment are insured under legislation
on old-age and survivors’ pensions and
family allowances in force in the country
in which they work”.

The royal decrees prior to the above-
mentioned roval decree contain similar
provisions.

Under the provisions just cited (and also
Arnicle 2 (1) (c) of the Royal Decree of
18 October 1968, which provides, in
short, that a resident in receipt of a
benefit for incapacity for work under
foreign legislation is not also insured
under the Old-Age Law) Mr Kuijpers is
treated as being uninsured during the
period from 1 january 1957 w0 19
December 1973 for the purposes of the
Old-Age Law in view of the fact that as
from that last-mentioned date he is again
treated as being insured under the
Old-Age Law on account of the receipt
by him of a benefit under the Law on
Invalidity Insurance. Therefore, in Mr
Kuijpers’s case the number of uninsured
years after 1 January 1957 is 16 - (after
rounding down to the nearest whole
calendar year) which results in a 16%
reduction of his pension.

Furthermore, under Arucle 2 (1) (i) of
the said Royal Decree of 18 October
1968 ‘‘a married woman residing in the
Kingdom of the Netherlands whose
husband is not insured under subpara-
graphs (a), (b), (c), (d), (e), (f), (g), or
(h) of this paragraph” is not regarded as
insured under (inter alia) the Old-Age
Law.

The earlier roval decrees contain

corresponding provisions.

On the basis of the provisions cited
above, for the period berween 1 January
1957 and 19 December 1973 Mr
Kuijpers's wife, 0o, was not insured
under the Old-Age Law and



consequently there had w be a 16%
reduction in her case as well. The toual
reduction of the old-age pension paid
under the Old-Age Law is therefore
32%.

The count making the reference raises
the queston whether or not the
reduction in Mr Kuijpers’s case is
compatible with Community law, in view
of the fact that Mr Kuijpers worked in
the Netherlands from 1 June 1966 w0 19
December 1972 and that, on the basis of
Article 13 (c) of Regulation No 3 and
Arucle 14 (1) (¢) (i) of Regulation No
1408/71, it might be maintained that Mr
Kuijpers must be regarded as insured
under the Old-Age Law during that last-
mentioned period. That would mean that
after 1 January 1957 Mr Kuijpers would
have been uninsured for only 10 calendar
years for the purposes of the Old-Age
Law (after rounding down to the nearest
whole year) and that therefore, since, by
virtue of Arucle 2 (1) (i) of the Royal
Decree of 18 October 1968 and the
corresponding provisions contained in
the earlier roval decrees, the pension
under the Old-Age Law would be
reduced not by 32% but by 20%.

In this context and having regard to the
case-law of the Court of Justice which,
in its judgment of 24 April 198C in Case
110/79 Coonan [1980] ECR 1445,
emphasized that it is for the legislature
of each Member Siate to lay down the
conditions creating the right or the
obligation to become affiliated to social
security schemes or to a particular
branch under such a scheme, the
Centrale Raad van Beroep, with a view
1o resolving the problem whether there 15
a conflict berween national law and
Community law, which in this respect
have the same object, namely that of
defining the scope of each nauonal social
security scheme in relation to the others,
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submitted the following question to the
Court:

“Must Article 13 (c¢) of Regulation No 3
and Aricle 14 (1) (¢) (i) of Regulation
No 1408/71 be interpreted as meaning
that a national provision of a Member
State is incompatible with those two
provisions if its effect is such that a
worker residing in that Member State 15
not insured for the purposes of an
old-age pension because he is insured for
such purposes under the legislation of
another Member State, even if he resides
in the territory of the first-mentioned
Member State and is emploved in that
State (albeit in what must be regarded as
a secondary occupation) as well as
working in the other Member State?”

The order making the reference was
received at the Court Registry on 19
October 1981.

Bv order of 24 March 1982, the Court,
after establishing that no Member State
or insutution, being a party to the
proceedings, had requested that the case
be decided in plenary session, assigned
the case to the Second Chamber
pursuant to Article 95 (1) and (2) of the
Rules of Procedure.

In accordance with Article 20 of the
Protocol on the Stawte of the Court of
Justice of the EEC written observauons
were submitted by the Sociale Verze-
keringsbank, represented by its Director,
and by the Commission of the European
Communities, represented by Jean
Amphoux, acting as Agent, assisted by
Auke Haagsma.

On hearing the report of the Judge-
Rapporteur and the views of the
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Advocate General, the Court (Second
Chamber) decided to open the oral
procedure without any preparatory

1nquiry.

It nevertheless requested the Sociale
Verzekeringsbank to inform it before 23
April 1982, orally in the event of its
participation in the oral procedure, or
otherwise in writing, whether or not Mr
Kuijpers paid contributions under the
Old-Age Law during the period from 1
June 1966 to 19 December 1972.

The Court also requested the
Commission to reply in writing before 23
April 1982 to the question whether the
application of the rule contained in
Artcle 13 (c) of Regulation No 3 and
Arucle 14 (1) (c) (i) of Regulation No
1408/71 mayv be influenced by the fact
that the employment in the country of
residence was only of a secondary nature
and the full-ume emplovment was
carried on in another Member State.

The replies to these questions were
furnished within the prescribed time-
limit.

11 — Written observations sub-
mitted pursuant to Article
20 of 1ﬁc Protocol on the
Statute of the Court of
Justice of the EEC

1. Before broaching the questuon
referred to the Count the Sociale Verze-
keringsbank submits first of all some
observations on the meaning and scope
of the coordinaung Communiy {’ro-
visions concerning the designauon of the
legislation of a Member State as being
the legislanon applicable in the matter
and a summan- of the special features of
Netheriands legislauon concerning
affihavion to the natonal scheme.

(a) It observes that the essenual
purpose of the Community rules is to
prevent a worker from being umnsured
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in any Member State and to prevent such
a worker from being subject to the
legislation of more than one Member
State at the same time, as is made clear
in particular by the provisions of the first
sentence of Article 13 (1) of Regulation
No 1408/71 which were not contained
in Regulaton No 3.

According to the Sociale Verzekerin-
gsbank the EEC Treaty is based on the
rinciple, which is firmly anchored in the
rabour law in force in Western Europe,
and according to which in each Member
State the workers of other Member
States must be subject to the same
conditions regarding work as the
workers of that Member State. That is
why, according to the Sociale Verze-
keringsbank, Title II of the regulations
contain by implication the basic rule that
the worker must be insured in the
Member State in which he pursues the
activities which constitute the source of
the income necessary for the subsistence
of the worker and his familv. In this
connection it must therefore be
considered that the intention of
Community law is to regulate full-time
employment which is related to the
requirements for subsistence.

Only if the criterion were liable to resuit
in double insurance in the case of
activities carried on in more than one
Member State or if by reason of the
nature of the activities carried on 1t
would be unjust or impossible o give
effect o it, is another criterion applied.
In the latter case, according to the
Sociale Verzekeringsbank, the relevant
criterion is that of the place of the
registered office of the undertaking or
the place of establishment of the
individual emploving the worker and if
that criterion cannot be applied the
appropriate criterion is that related to the
residence of the worker.

With regard to the scope of the
designauon of the legislation applicable
the Sociale Verzekeringsbank maintans
that such designauon does not as such
signify that the worker in question i1s
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insured under the legislation declared
applicable.

The Communiry regulations are in the
nature of coordinaung provisions which
do not affect the nauonal provisions
determining the persons insured and the
conditions for affiliation and the
designation of national provisions cannot
create a right to insurance. They merely
lay down rules governing the case where
the employment relationship comes
within the jurisdiction of more than one
Member State.

According to the Sociale Verzekerings-
bank these considerations are of
importance as regards the reply to the
question whether the designation of
legislation as applicable excludes affili-
ation to the insurance scheme of another
Member State. It observes that if the
answer is to that effect it is necessary to
have regard to an actual affiliation w0 an
insurance scheme of a Member State
whose legislation is not designated, as
well as to the payment of contributions
to such a scheme. On the other hand if
the answer is to the contrary, the
question arises whether it is necessary to
construe, and if so in what way, the
provisions of national legislation which
imply that (actual) insurance under the
legislation of another Member State
entails the exclusion of the group of
insured persons under its own nauonal
legislation.

With regard 1o the Netherlands legis-
lation the Sociale Verzekeringsbank
states that affiliaton is automatic
provided that the legal conditions are
fulfilled and the only persons who are
registered are those who. aithough they
have the status of residents, are exciuded
from the group of persons insured under
the compulsory insurance covering the
entire  population and those who,
although they do not have the status of
resident, are included in the group of

insured persons because they are liable to
tax on their income from professional or
trade activiues pursued in the country.

It states that this system, in conjunction
with the secondary nature of the activity
pursued in the Netherlands and the fact
of actually being affiliated to the scheme
of another Member State, might lead 1o
a situation in which the Sociale Verze-
keringsbank was not informed of the
actvity pursued in the Netherlands since
knowledge of that fact is generally more
difficult 10 obtain in pracuce in the case
of frontier workers whose activities in
each of the States in question may
remain unknown by employers and
insurance institutions.

(b) With regard to the question
referred 1o the Court by the Centrale
Raad van Beroep the Sociale
Verzekeringsbank observes that the

result of the factual situation which
existed in the case in point was that the
contribution was paid under Belgian
legislation and that rights were acquired
under that legislation since the claimant
in question pursued his main activities in
that country as a person employed on a
full-time basis.

According to the Sociale Verzekerings-
bank the question is whether the
insurance in the country in which the
main activities were pursued may be
called in question as a result o{ the
pursuit of secondary and wholly
marginal activities in the country of
residence. According to it a literal
application of Article 13 (c) of Regu-
lauon No 3 and of Anicle 14 (1) (¢) (i)
of Regulaton No 1408/71, if the
situation had been known in good time,
could have led to designation the
Netherlands legislauon as that which
should have been applicable.

According to the Sociale Verzekerings-
bank such a2 situation could have
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constituted a hindrance to the free
movement of workers since 1t i1s enurely
at variance with the coordination which
arises in this case from the simultaneous
application of Netherlands and Belgian
legislation without the application of the
regulations and which results in affili-
auon to the Belgian insurance scheme
and exclusion from the Netherlands
insurance scheme.

The Sociale Verzekeringsbank thus
raises the question whether such a
reversal of the situation could have been
intended, above all in cases which are 10
be considered as extreme, such as this
case. The basic rule laid down 1n Arucle
12 (1) of Regulation No 3 and in Article
13 (2) (a) of Regulation No 1408/71
is applicable in view of the main
employment and this enuils the
application of Belgian legislaton. No
provision of the regulation annuls the
effect of the exclusion of the insurance
scheme under Netherlands law.

According to the Sociale Verzekerings-
bank, even if, on the basis of Article 13
(¢) of Regulation No 3, Netherlands
legislation 1s designated as the legislation
applicable that does not necessarily
exclude the simultaneous application of
Belgian legislation. having regard to the
fact that the former regulation does not
contain anyv provision corresponding 10
the first sentence of Aricle 13 (1) of
Regulauon No 1428/71. It observes that
since the claimant was in fact insured
under the lauer legislation he was
excluded from the insurance scheme
provided under Netherlands iaw because
he worked 1n another countr and was
accordinglyv insured and that in that case.
too. the provision of the regulanon
concerning  the  designaton of  the
legistanion appheabie does not annul the
ettevt of that nauonal provision From
this point of view. wo, for the penod up
to 1 October 1972, the claimant was
insured exciusnely under Belgian legis-
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lation and was not simuitaneously
insured under Netherlands legislation.

The Sociale Verzekeringsbank considers
that if, notwithstanding the provision
contained in the first sentence of Article
13 (1) of Regulation No 1408/71, actual
affiliation to the Belgian insurance
scheme must be considered as not being
contrary to the said provision, it may be
also be maintained with regard to the
period beginning on 1 October 1972 that
bv virtue of Article 14 (1) (¢) (i) of Regu-
lation No 1408/71 Netherlands legis-
lation is doubtless designated as
applicable, but that nevertheless there is
still no provision whatever of the regu-
lation which annuls the effect of the
exclusion provisions of the said
legislation which apply by reason of the
existence of the Belgian insurance.

According to the Sociale Verzekerings-
bank only if it had to be found, on the
basis of the first sentence of Article 13
(1) of Regulation No 1408/71, that
afffiliation w0 the Belgian insurance
scheme was wrongly etfected and |if,
under Belgian law, the consequences of
that affiliation must be annulled with
retroactive effect, would it follow that a
Netherlands pension under the Old-Age
Law must be proporuonatelv increased
on the basis of the period from 1
October 1972 o0 19 December 1973
inclusive. It would then in fact also be
necessary to reduce the Belgian pension
proportonately but it is probably no
longer possible o do so. A unilateral
increase in the Netherlands pension
would then produce advantages. which
are unjustified and not envisaged by the
regulation, in favour of the person
concerned and those enttled under him.

In conclusion the Sociale Verzekerings-
bank thus considers that 1t 1s the Beigian
legislation which is applicable since the
person concerned worked full-ume in
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Belgium and his work in the Netherlands
was only of a secondary nature.

2. The Commission of the European
Communities rehearses the facts and the
Netherlands legisiation applicable in the
field and observes that with regard 1o the
present case the provisions of Articles 13
(2) (a) and 14 (1) (¢) (i) of Regulation
No 1408/71 are particularly important.
It points out that Aricle 31 (2) (a)
provides:

“Subject to the provisions of Articles 14
o 17:

{(a) a worker emploved in the territory
of one Member State shall be subject
to the legislation of that State even if
he resides in the territory of another
Member State .. ¥ '

and that Article 14 (1) provides:

“Article 13 (2) (a) shall apply subject to
the following exceptions or circum-
stances:

(c) a worker, other than one employed
in international transport, who
normally pursues his acuvity in the
territory of two or more Member
States shall be subject:

(i) 10 the legislation of the Member
State in  whose territory  he
resides. if he pursues his activity
partly in that territory or if he 1s
attached to several undertakings
or several emplovers who have
their registered offices or places
of business in the territon of
different Member States™.

It adds that Regulation No 3. which was
replaced by Regulauon No 1408/71. did

not contain the general principle which is
set out in Article 13 of the lauer regu-
laton and according to which the
workers to which the regulation applies
are subject to the legislation of a single
Member State onlv,” determined in
accordance with the provisions of Title II
of the same regulation, but that it
nevertheless contained provisions similar
to those cited above, namely Arucle 12
and Article 13 ().

Finallv the Commission recalls Council
Directive No 79/7/EEC of 19 December
1978 on the progressive implementation
of the principle of equal treatment for
men and women in matters of socal
security (Official Journal, L 6 of 19
January 1979 p. 24) which, in accord-
ance with Arucle 1 thereof, applies tnter
alia o the statutory schemes applicable
in the fields of invalidity and old age.

The Commission points out that under
Article 5 of that directive the Member
States are required 10 adopt the measures
necessary 1o ensure that any laws, regu-

lations and administrative provisions
contrary to the principle of equal
treatment are abolished and that,

according to Article 4, that principle
means that “there shail be no discrimi-
nation whatsoever on ground of sex
either directly, or indirectly by reference
in particular to marital or family status
..", which applies in particular with
regard to “the scope of the schemes and
the conditions of access thereto”.

The Commission considers that the
Netherlands  scheme under which,
subject 10 certain excepuons, a married
woman is not insured inter alia under the
Old-Age Law unless her husband is
himself nsured under that Law, s
incompatible with the provisions of that
direcuve and must  accordingly be
amended during the period which expires
on 22 December 1984.
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More particularly, with regard to the
question put to the Court concerning the
national  legislation  applicable, the
Commission considers that, in order 10
reply to it, it is necessary to draw a
distinction berween two siwations:

1. The situation as it existed up to 1
June 1966, that is to say, up to the
tume when Mr Kuijpers obtained
employment in the Netherlands in
addition to his employment in
Beigium; and

2. the situation afier that date.

The Commission observes that the first
situation concerns the period during
which Mr Kuijpers was employed only in
Belgium. According to the provisions of
Arucle 12 of Regulation No 3 the
worker must in such circumstances be
subject to the legislation of the State on
whose territory he was emploved that is,
to Belgian legislation.

The Commission recalls that Regulation
No 3 did not contain any provision
expressly laying down the principle that
workers to whom the regulauon applied
must be subject to the legislation of a
single Member State onlv and that in its
judgment of 9 June 1964 in Case 92/63
Nonnenmacher [1964] ECR 281 the
Count furthermore stated that Arnicle 12
of Regulation No 3 included no
provision prohibiting” the simultaneous
application of several svstems of
legislaion but on the other hand that
that anicle prohibited “the application of
the legislation of a Member State other
than that in which the person concerned
works ... to the extent that it requires
that person to contnbute 10 the financing
of a social secuntv insutution which s
unable to provide him with addiional
advantages in respect of the same nsk
and of the same penod™.
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According 1o the Commission it may
thus be concluded with regard to the
period before 1 June 1966 that the
competent Netherlands institution was
entitled to declare the Netherlands social
security legislation inapplicable to Mr
Kuijpers and that, even if such legislation
were to be considered applicable, on the
basis of the case-law of the Court 1t
could only have producted its effects
within the limits mentioned above.

On the other hand the Commission
considers that the same does not hold
true with regard to the situation which
existed in the course of the period during
which Mr Kuijpers worked both in
Belgium and the Netherlands. It
emphasizes that during that period he
was in fact subject to the application of
the provisions of Article 13 (c) of Regu-
lauon No 3. By virue of those provisions
he was thus subject, as a worker ordi-
narily employed on the territory of more
than one Member State, to the
legislation of the State on the territory of
which he was resident, that is to say, the
Netherlands.

With regard to that period the
competent Netherlands institution could
not exclude Mr Kuijpers from the benefit
of the application of the Netherlands
social security legislation.

In this connection the Commission notes
that if a number of uncertaintes
continue to exist, this is because of the
judgment in the Coonan case in which
the Court interpreted Articles 1 (a) and 3
of Regulation No 1408/71 as meaning
that “n is for the legislature of each
Member State 0 lay down the
conditions creating the right or the
obligation to become affiliated 10 a social
security scheme or to a parucular branch
under such a scheme provided aiwayvs
that in this connecuon there is no
discrimination between nationals of the
host State and nationals of the other
Member States”.
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According to the Commission it may be
deduced trom the foregoing that under
Netherlands legislation it is permissible
to exclude from the Netherlands social
security scheme persons who do not
fulfil certain conditions, and in particular
persons who are already insured outside
the Netherlands. It emphasizes that
the Centrale Raad, however, wonders
whether the situation is different in this
case since such a provision of national
law has the same objecuve as the
provisions of Community law, namely
the delimination of the effects of the
various national social security schemes,
and whether the rule of Community law
must not then take priority over the rule
of national law.

It observes that, in this perspective, the
essential point in this case is therefore 1o
replv. to the question whether the
legislation of a Member State, which
may in principle fix the condiuons for
affiliation to the social security scheme,
may exclude from that scheme a worker
o whom the regulation applies because
he is already insured in another Member
State.

Before replving to that question the
Commussion remarks that it is important
to emphasize that the situation to which
that question relates will onlv arise
excepuionally and that this applies even
more in the case of Regulation
No 1408771 than in that of Regulation
No 3. It emphasizes that, apart from
the voluntary insurance or optional
continued insurance dealt with in Arucle
15, Regulation No 1428/71 lavs down
the principle, set out in Arucle 13 (1),
that the worker must be subject 1o the
legislation of a single Member State
onlv.

The Commission repeats in  this
connection that the scheme set up under

-

Regulaton No 3 is slightly difierent in

that it may permit in certain clearly-
defined cases the simuitaneous appii-
cation to the same worker of the
legislation of more than one Member
State. Nevertheless in this case too the
word “simultaneous” used expressly by
the Court in the Nonnenmacher case
might exclude the application of a
provision such as the Netherlands
provision in question concerning over-
lapping.

Be that as it may, with regard to the
actual quesuon put to the Coun the
Commission is of the view that the regu-
lations in question must be considered as
embodying detailed rules, which in s
opinion are exhaustive, governing the
problem of the legislation applicable. It
observes that the basic principle 1s that in
all cases it is necessary to apply at least,
and generally no more than, one social
security scheme and that in principle the
legislation of a Member State applicable
by virtue of those rules may fix the
conditions governing the right and duty
of affiliation.

Nevertheless, a Member State is not
entirely free to fix these conditions and it
must not exceed the limits laid down by
the regulation. Thus it 1s, maintains the
Commussion, that the provisions on the
nauonal legisiation applicable contained
in the regulauon and mentioned above
must be complied with. According to”the
Commussion this would not be the case if
nauonal legislauon which the regulation
declares 1o be applicable — by exclusion
or otherwise — contained provisions
indicaung the applicauon not of that
legislavon  but of the legislauon of
another Member State.

The Commission accordinglv considers
in conciusion that the following replv
should be given to the quesuon
submitted by the Centrale Raad van
beroep:
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Article 13 (1) (c) of Regulation No 3
concerning social security for migrant
workers and Article 14 (1) (¢) (1) of
Regulation (EEC) No 1408/71 of the
Council on the application of social
security schemes to employed persons
and their families moving within the
Community must be interpreted as
meaning that a provision of a Member
State which is intended to exclude a
worker from the benefit of legislation
which is declared applicable to him in
accordance with the regulation on the
ground that he is insured at the same
time in another Member State s
incompatible with those articles.

111 — Answers to the questions
put by the Court

1. The Sociale Verzekeringsbank gave
the following reply to the question which
was put to it by the Court:

“For the purposes of limited registration
under the Old-Age Law and Algemene
Weduwen- en Wezenwet {Law on
General Insurance for Widows and
Orphans, herein after referred 1o as “the
Law on Widows and Orphans], which is
available inter alia 10 persons who,
although resident, are not insured under
the Old-Age Law and the Law on
Widows and Orphans, the inspector of
taxes in Eindhoven (since, in relation to
nauonal social insurance, it is in fact the
tax authoriues which are by law
entrusted with the collecion and
recoverv of contributions), under whose
junisdiction Mr Kuijpers fell during the
period trom 1966 1o 1972 nclusive,
informed the Soziale Verzekeringsbank
that Mr G. T Kujpers was not insured
under the Old-Age Law or the Law on
Widows and Orphans during the
following periods: from 1 January 1966
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to 30 Mayv 1966 inclusive, throughout
the whole of 1967, 1968, 1969, 1970,
1971 and 1972.

The necessary declarations are made to
the Soziale Verzekeringsbank by the tax
authorities inter alia where they consider
that a person has not been insured under
the Old-Age Law and the Law on
Widows and Orphans for a cerain
period, for example as a result of his
having been insured in another country
for purposes of old age, death,
prolonged incapacity for work and also
family allowances by reason of his
employment there.

Where the tax authorities send to the
Soziale Verzekeringsbank a report
stating that a resident has not been
insured during a certain period, it is
likely that no contribution has been paid
during that period or that any contri-
bution (deducted at source) which may
have been wrongly paid has been
refunded to the person concerned.
However, in 1978 and 1979 the Soziale
Verzekenngsbank entered into corre-
spondence with the employer of Mr
Kuijpers at that time and with the trade
association to which he then belonged,
over the question inter alia whether the
contributions under the Old-Age Law
were at that time being deducted from
his salary at source.

A copy of that correspondence is also
attached hereto.

From that correspondence it appears that
contributions under the Old-Age Law
were deducted at source from G.T.
Kuijpers's pay from his employment in
the Netherlands.

It is not known whether those contni-
butions, which were deducted at source,
were paid to the tax authorties or
whether they were later refunded.
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An investigation conducted into the
matter by the tax authonties produced
no information.

With reference to the question put by the
Court it is considered necessary to
emphasize once again that this aspect of
the case (that is to say, whether or not
contributions were paid under the
Old-Age Law and if they were, whether
they were later refunded) was
deliberately not raised by the Soziale
Verzekeringsbank in this case.

The Centrale Raad van Beroep, Utrecht,
in fact considers that, in answering the
question whether the person must be
considered to be insured, it is irrelevant
whether or not contributions have been

paid.

It is true that if it appears that a contri-
bution was wrongly paid, the Soziale
Verzekeringsbank offers in suitable cases
to the person concerned the opportunity
either of having the contribution deemed
to be a voluntary payment, obviously
with a2 corresponding effect on the
pension to which he 1s entitled, or of
receiving an amount corresponding to
the contribution which has been wronglv
paid (at least if the amount of the conun-
bution paid can still be determined).

2. In answer to the question which was
put to it by the Court, the Commission
submitted the following reply:

(a) First, in relation to more general
considerations, it must be emphasized
that the aim of the provisions referred to
in the question is to establish more
clearly the social security legislation 1o
which a worker covered by the regu-
lauon (or a member of his family) is
subject if he pursues his activities in the
territory of two or more Member States.
In that regard. it is necessary to prevent
him from being subject to no social
legislation or from being subject to the
legislaion of two or more Member

States (on this point see Article 13 (1) of
Regulation No 1408/71).

This aim may be achieved only if clear
and unequivocal criteria make it possible
to determine the applicable legislation. In
the Commission’s opinion, a distinction
between “main activities and secondary
activities” cannot be considered to be
such a criterion. Such a distinction is
neither clear nor unequivocal, since in
manyv cases it is extremely difficult to
determine which activiues mav be
considered to be main activities. This is
particularly true in the case of
commercial travellers.

(b) It should also be emphasized that it
may be disadvantageous for the persons
concerned to be subject to the legislation
of a State other than the State in whose
territory they are established. In order to
determine the legislation applicable in
the case of a worker who partly does not
pursue his activities in the territory of the
Member State in which he resides, the
interest of the person concerned (for
whom, as has been stated, 1t is in general
advantageous to be insured in the
Member State in which he resides) must
always be balanced against that of the
Member State or Member States
concerned (for whom it is advantageous
o levy contributions to the social
secunty scheme).

In the case of a worker who pursues all
his activities in the territory of one
Member State, more emphasis is put on
the interest of that Member State, even if
the worker resides in the territory of
another Member State (see, for example,
Article 13 (2) of Regulation No 1408/
71). On the other hand. if he pursues his
acuvities both in the territory of his own
Member State and in that of another
Member State, prionty is given to the
interest of the worker concerned. In that
case, several Member States might claim
pavment of contributions and 1t is the
interest of the person concerned which 1s
decisive in the choice between those
different interests.
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(c) From a more legal or more literal
viewpoint, it must be noted that the
concept of “main activities or secondary
activiies” is not to be found either in
Artcle 13 of Regulation No 3 or in
Article 14 of Regulation No 1408/71.
On the other hand, the concept of “main
activity” does appear in Article 14 (a) (2)
(incorporated in Regulation No 1408/71
by Council Regulation No 1390/81 of
12 May 1981, Official Journal 1981,
L 143, p. 1).

Anicle 14 (2) (2
following principle:

lays down the

“A person normally self-emploved in the
terntory of two or more Member States
shall be subject 1o the legislation of the
Member State in whose territory he
resides if he pursues any part of his
activity in the territory of that Member
State.”

In essence, that rule is identical to the
rule faid down in Artcle 14 (1) (¢) (i).
However, Anicle 14 (a) further provides:

“If he does not pursue any activity in the
territory of the Member State in which
he resides, he shall be subject to the
legislauon of the Member State in whose
terntory he pursues his main acuvity.”

From that sentence it may be inferred
that converseiv, if the person concerned
in fact pursues part of his activity 1n the
territony of the Member State in which
he resides. the cntenon of “man
acuvites’ 15 not relevant.

id) In shon. the Commission therefore
considers that the fact that onlv
secondan acuniues are pursued in the
country of residence whereas the main
activities are pursued tn anotner Member
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State has no influence on the application
of the rules laid down in Article 13 (c) of
Regulation No 3 and of Aricle 14 (1)
(c) (i) of Regulation No 1408/71.

(e) Nevertheless that does not prevent
the question from being asked whether it
is not necessary for activities to be
actually pursued in the territory of two
or more Member States. The view might
be taken that that is not the case if the
activity pursued bv the person concerned
in the Member State in which he resides
is only of a marginal nature. Thus it
might be possible to apply a rule similar
to the rule formulated in the judgment of
the Count of Justice of 23 March 1982 in
Case 53/81, Levin v Staatssecretaris van
Justitie, that is to say that the activity in
question must be effective and genuine
and that it must not be purely marginal.

Whatever may be the position of the
Court of Justice in relation 1o the
applicability of that rule to the provisions
referred to in the questions which it has
put, the Commission takes the view that
in this case, Mr Kuijpers’s activity in the
Netherlands may not be regarded as
marginal, since he spent three hours on it
on five evenings in every week.

() On the basis of the above-
mentioned considerations, the Com-
mission wishes to state, in reply to the
questions put to it by the Court, that the
fact that onlv secondary acuvities are
pursued in the country of residence has
no cffect on the application of the rule
laid down in Article 13 (c) of Regulation
No 3 and in Artcle 14 (1) (c) (1) of
Regulauon No 1408/71, but that those
provisions may presuppose that an
effective and genuine acuvitv is pursued
in two or more Member States, so that a
person who pursues an activity which is
only marginal is not to be considered as
pursuing an activity within the meaning
of the provisions cited.
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IV — Oral procedure for the Commission of the European
Communities.

At the sitting on 6 May 1982, oral The Advocate General delivered his
argument was presented by A. Haagsma opinion at the sitting on 17 June 1982.

Decision

By order of 29 September 1981, received at the Court on 19 October 1981,
the Centrale Raad van Beroep [court of last instance in social security
matters] referred to the Cournt for a preliminary ruling under Article 177 of
the EEC Treaty a question relating to the interpretation of Article 13 (c) of
Regulation No 3 of the Council of 25 September 1958 concerning social
security for migrant workers (Journal Officiel 1958, p. 561) and Article 14
(1) (c) (i) of Regulation No 1408/71 of the Council of 14 June 1971 on the
application of social security schemes to emploved persons and their families
moving within the Communities (Official Journal, English Special Edition
1971 (II), p. 416), in order to determine the compatibility with Community
law of certain provisions of the Netherlands legislation on pensions.

The quesuon was submitted in the context of proceedings berween the
Soziale Verzekeringsbank [Social Insurance Bank], a Netherlands social
security institution, and the heirs or assigns of G.T. Kuijpers, whose pension
was reduced in application of the Netherlands legislation.

Mr Kuijpers. a married Netherlands worker, resided in the Netherlands from
1 January 1957 unul the end of 1972 and worked in Belgium while at the
same ume holding employment regarded as secondary in the Netherlands
from 1 June 1966 to 19 December 1972.

According to the provisions of Article 13 (c) of Regulation No 3 of the
Council and Arucle 14 (1) (c) (i) of Regulation No 14C8/71 of the Council,
Mr Kuijpers could be considered to be affiliated 1o the Netherlands general
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old-age insurance scheme set up by the Algemene Ouderdomswet [Law on
General Old-Age Insurance, hereinafter referred to as the Old-Age Law],
which entered into force on 1 January 1957.

However, according to Article 2 (1) (a) of the Royal Decree of 18 October
1968 laying down a general administrative measure within the meaning of
Article 6 (2) and (3) of the above-mentioned Netherlands Law, “residents
who are employed outside the Netherlands and by virtue of that employment
are insured under legislation on old-age and survivors’ pensions and family
allowances in force in the country in which they work™ are not treated as
insured persons for the purposes of that Law.

In addition, according to Article 2 (1) (i) of the said Royal Decree a married
woman residing in the Kingdom whose husband is not insured under the

provisions of that paragraph is not considered as insured under the Old-Age
Law.

In addition to those provisions, and within the same legislative framework,
there are others which provide that the amount of the pension to be awarded
to the person concerned is to be reduced by 1% in respect of himself and
1% in respect of his spouse for every calendar year in which they were not
insured under the Old-Age Law.

The amount of the pension awarded to Mr Kuijpers was consequently
reduced by the competent Netherlands institution in application of the
above-cited provisions of the Netherlands legislation, which are alleged by
the defendants in the main action to be incompatible with the provisions of
Community law-.

This is the context in which the Centrale Raad van Beroep stayed the
proceedings and referred to the Court the following question:

“Must Article 13 (c) of Regulation No 3 and Aricle 14 (1) (¢) (i) of Regu-
lation No 1428/71 be interpreted as meaning that a national provision of a
Member State is incompatible with those two provisions if its effect is such
that a worker residing in that Member State is not insured for the purposes
of an old-age pension because he is insured for such purposes under the
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legislation of another Member State, even if he resides in the territory of the
first-mentioned Member State and is employed in that State (albeit in what
must be regarded as a secondary occupation) as well as working in the other
Member State?”

According 1o a consistent line of decisions of the Court, the aim of the
provisions contained in Title II of Regulation No 3 and Regulation
No 1408/71, which determine the legislation applicable 0 workers moving
within the Community, is to ensure that the persons concerned shall be
subject to the social security scheme of only one Member State, in order to
prevent more than one natonal legislation from being applicable and the
complications which may result from that situation.

This principle, which was applied by the Court in relation 1o Regulation
No 3, is expressed in Arucle 13 (1) of Regulation No 1408/71 which
provides that “A worker to whom this regulation applies shall be subject to
the legislation of a single Member State only” and that that legislation “shall
be determined in accordance with the provisions of this Title”, that is to say
Title II on the “determination of the legislation applicable”.

According to Arcle 13 (2) (a) of Regulation No 1408/71, subject to the
provisions of Article 14 to 17 a worker employed in the territory of one
Member State is 1o be subject to the legislation of that State even if he
resides in the territory of another Member State.

Article 14 (1) (c) (i) creates one of the exceptions to the rule laid down by
Article 13 (2) (a) by providing that “a worker, other than one emploved in
international transport, who normally pursues his activity in the territory of
two or more Member States shall be subject 1o the legisiavion of the Member
State in whose territory he resides, if he pursues his acuvity panly in that
territory or if he is attached 10 several undertakings or several emplovers
who have their registered offices or places of business in the territory of
different Member States”.
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It follows from the provisions cited above that the application of national
legislation is determined by reference to criteria drawn from the rules of
Community law. Although the Court stated in its judgment of 24 April 1980
in Case 110/79, Coonan v Insurance Officer, [1980] ECR 1445, that it is for
the legislature of each Member State to lay down the conditions creating the
right or the obligation to become affiliated to a social security scheme or to a
particular branch under such a scheme, it must be emphasized that this does
not mean that the Member States are entitled to determine the extent to
which their own legislation or that of another Member Sate is applicable.

Furthermore, it should be noted that Article 14 (1) (c) (i) of Regulation
No 1408/71 does not contain any distinction between a main occupation and
a secondary occupation.

The question put to the Court by the Centrale Raad van Beroep is therefore
to be answered as follows:

Article 13 (c) of Regulation No 3 and Article 14 (1) (c) (i) of Regulation
No 1408/71 must be interpreted as meaning that a national provision of a
Member State is incompatible with those provisions if its effect is such that a
worker residing in that Member State is not insured for the purposes of an
old-age pension because he is insured for such purposes under the legislation
of another Member State, even if he resides in the territory of the first-
mentioned Member State and is there engaged in gainful employment
concurrently with his activities in the territorv of the other Member State.
That answer is not affected by the fact that the emplovment in the State of
residence is secondary to the main activity of the person concerned which is
pursued in the other Member State.

Costs

The costs incurred by the Commission, which has submitted observations to
the Coun, are not recoverable. As these proceedings are, in so far as the
parties to the main action are concerned, in the nature of a step in the action
pending before the national court, costs are a matter for that court.
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On those grounds,

THE COURT (Second Chamber),

in answer to the question submitted to it by the Centrale Raad van Beroep,
by order of 29 September 1981, hereby rules:

Article 13 (c) of Regulation No 3 and Article 14 (1) (c) (i) of Regulauon
No 1408/71 must be interpreted as meaning that a national provision of
a Member State is incompatible with those two provisions if its effect is
such that a worker residing within that Member State is not insured for
the purposes of an old-age pension because he is insured for such
purposes under the legislation of another Member State, even if he
resides in the territory of the first-mentioned Member State and is there
engaged in gainful employment concurrently with his activities in the
territory of the other Member State. That answer is not affected by the
fact that the employment in the State of residence is secondary to the
main activity of the person concerned which is pursued in the other
Member State.

Due Chloros Grévisse

Delivered 1n open court in Luxembourg on 23 September 1982.

For the Registrar

H. A. Ruhl O. Due

Principal Administrater Prevident of the Second Chamber
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