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Disclaimer

Conformément au réglement (CEE, Euratom) n°® 354/83 du Conseil du 1er février 1983
concernant I'ouverture au public des archives historiques de la Communauté économique
européenne et de la Communauté européenne de I'énergie atomique (JO L 43 du 15.2.1983,
p. 1), tel que modifié par le réglement (CE, Euratom) n° 1700/2003 du 22 septembre 2003
(JO L 243 du 27.9.2003, p. 1), ce dossier est ouvert au public. Le cas échéant, les documents
classifies présents dans ce dossier ont été déclassifies conformément a I'article 5 dudit
reglement.

In accordance with Council Regulation (EEC, Euratom) No 354/83 of 1 February 1983
concerning the opening to the public of the historical archives of the European Economic
Community and the European Atomic Energy Community (OJ L 43, 15.2.1983, p. 1), as
amended by Regulation (EC, Euratom) No 1700/2003 of 22 September 2003 (OJ L 243,
27.9.2003, p. 1), this file is open to the public. Where necessary, classified documents in this
file have been declassified in conformity with Article 5 of the aforementioned regulation.

In Ubereinstimmung mit der Verordnung (EWG, Euratom) Nr. 354/83 des Rates vom 1.
Februar 1983 uber die Freigabe der historischen Archive der Europdaischen
Wirtschaftsgemeinschaft und der Europaischen Atomgemeinschaft (ABI. L 43 vom 15.2.1983,
S. 1), geandert durch die Verordnung (EG, Euratom) Nr. 1700/2003 vom 22. September 2003
(ABI. L 243 vom 27.9.2003, S. 1), ist diese Datei der Offentlichkeit zugénglich. Soweit
erforderlich, wurden die Verschlusssachen in dieser Datei in Ubereinstimmung mit Artikel 5
der genannten Verordnung freigegeben.
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FINANCIAL CONSEQUENCES

The org-nization of meetings of the Committsze provided for in
Article 11 of thez proposal mizht give rise to certain expenses. Howecver,
an exact eviluxtion of these expenses is impossible for the time being,
given the fact thot the authorities represented in the Committse will bear

a part of the cost which will have to be determined lzter on.
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EXPLAVATCRY _MEORANTUM

Vo: ceworl  mme L s e e 4w

I. REASONS TOR AND CRTECTIVES OF THE TIRECTIVE

1. This proposal for a Directive is a fufther move towards the creation
of a common markst in banking. A first step in this direction was taken by
Directive 73/183/EEC of 28 June 1973 which implemented the principle. of,
non~discriminaition in accordance with Avticles 52 and 59 of the Tremty.
Further integration should now be sought through the coordinztion of. the
most important provisions in the banking rcgulations of Member States.

2. At present, nine largely separate ban£1ng systems exict side by side
in the Communlty. The 2im is to promote their 1nterpenetrat10n and Lhould
be pursued in‘parallcl with efforts to achieve economic snd monetary unior,
for the proper functloning of the activities of credit instltutlons through-
out ths Community is complementary to the frec movement of c@pltal. -
Purthermore, approximating monetary policy measures will be a far sinpler
matter if they can be diredcted at credit institutions with a similar struc-
ture. But, in view of the divergences betwean the legal instruments =nd (
administrativé’pracfices»gbverning supervision of tho activity in question
in the various countries, there is still a long wzy to go before attaining

this objective. = .. . ... . - .

3. tIt can only be to the advaﬂtage.of fhe credit institutions themgelves
if the legal instruments and practices zre coordinated since this would glve
them greater scope for carrying out their operations in the whole of the
cormmon market. Some institutions, it is true, through international

cooperation agreements, already operate beyond the purtly domestic. frontiers.
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Hchrtheless, such coopﬁratioﬁ is based mainly on the idea that national
financial markets should remain separate and that this separztion should-
be ovarcome by wgreements that relste, for inctance, to the firnancing of
multinetional undertakings or to joint operatioms in non-member countries,
each institution confining its ususl banking operstions to its national
territory. No real integrotion can be =chieved unless credit institutions
take on a Buropesn dimension and, in carryinv out transactions on the
ﬁr‘ets of 21l Mcmber Scatvs, compatv w1th 1nst1tutlons f;om bﬂ' rd the;r

own frontl

4. One'of the principal aims of coordination which is based on
Article 57 of the Treaty is to mske it zacier to set up branches and for
these brinches to operatc. ' This objectivs could be attained ultimetoly,

for examnle, Dby making it posuible to ehvmpt, as §

far as poﬂszble, credit
institutions that h-ve already set up a network of branchis throughout the
Community from supervision by eight different host countries while, on the
other hand, making them subject to centralized supcrvisioa in the country.
of origin alone. The ev’ntval 1mp1emontat10n of the principle of _super-
vision in *he ~country of origin would enable bankg 10 operatb 2% F‘urope'zlrl

level whlle ratlonalléln‘ significant aupecta op their activitics.

5. ;"ConSequéntif, it will ve necessary lor the superirisory Wthoritses
to collabdrate'éloéely wheﬁ carrying out their checks to ensure the sound-
ness of credit inctituiions. Such collaboration is to be Gistinguished

from that which could slso be establishzd between the monetary authorities

iri the pursuit of economic objectives.



Mcreover, it czn bs scen that even the stage now reached in 1nte-
gratlon in the credit sector, namely the cooperation agreements oonc*uded
petheen a great many banks, makes.lt inpossible for 3 national authority
écting alone to exercise effective supervision. Concerted action by the
suparvisofy authorities can be effective only if the suthorities have
similar instruments to work with and a common view of {ihe objectives to be

attained. K .

6. The example just given con&erns brznches of:credit iﬁstitutions;

it would be desirable if similar measures could be opplied to subsidiariés.
For the purposes of applying solvency and ligquidity ratios this Directive

’ regards subsidizcries as autonomous institutions, In order to encure
greater efficiency in supervising crcdit institutions which operatc in a
nunber of countries a study w111 have to be made 1n the future of the
possibility of subjecting subsidiaries to rcgulatlons sinilar to”tnOQe 'J

\

governing branches.

7. - The alms of coordlnatlon outllned 2bovs connot however be achleved
in one g0, At the outset of tbe preparatory work, the Commission's
departﬁentp had plaanea to draw up a draft directive coverlng all the
‘maJor aspects of banking legislation. But with the accession of new
 Member States. in particular the United Kingdom, 1n which thz banking
1ug1b11t10n was not comparable mmtn that in force 1n ths original Menber
States, it was no longer possible to continue with thls overull approwch.
Consequently, the Coamission altered 1ts aprroach and declded to proceed -
step by step, thus making it possible to separate the fleldS.WhuTQ problems
were likely to be only minor from those whers greater difficulties would
arisc ‘and so achieve more rapid progress. The final st.ge of coordination

coifos
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would not howvever be zchieved wefore a long term evolution, the first

. 'stagss of which would bring relatively modest results) -

8. + For this purposs, witlhin this viewpoint, the ficld of =zpplicziion
- of the Directive is in principle to include 21l iustitutions that ‘can be ‘

broesdly defined zs credit institutions, without however excluding the

Possibility of laying dowm more specific provisions for certsin types of \’

specislized institutions ir the future.

9. The method of multi-stagc measures implies that, on a number of

-

‘points, the Directive provosed below merely outliies an. answer to certsin

problems, and on others is confined to laying doun o programme for measures -

to be talen in the future. In this context, the Cormmission attaches parti-

culsr inportance in the first instance to the provisions of the Directive
relating to supcervision of solvoncy ard liquidity and secondly, the.

‘creation of & contact committee made up of the supervisory ~uthorities.

10. With regard to the first of these provisions it should be stressad

that applying the principle of supervision in the country of origin would,

in the finnl stage, mean that a credit institution with branches in several
Menber Statcs would no longér have to fulfil tae requirements concerning‘
solvency and liquidity in force in each host country. In fct, if this
were not so the institution would fregquently have to create funds in its
branches wihich would sscume fhe role of own capitul, and would be obliged,
with regard to the overations of the lattoer, to observs the rules in beth i

ths host country and the country of origin.

A



It would however be preferable for the institution to be recuired
to observe only the rules which were in force in the country of origin.
Information concerning its overzll activities, i.e. 1nc;ud1n~ the data
for all the branches, vould have to be comnunicatza to the authorltncs of
the country of origin. The liquidity and solvency of the inatitutions a8
. a whole would be calculazted in a centralized nanner, and this would have
the effect of promoting Loth integration and rationalization (for ex=mple,
liquidity clearance for the institution as = whole) I there 1s tao be
no #istortion of competition between institutions xrom different Hcmber
States, the relationships between certain items in thc balance chects =

would be harmonized too in the end.

31, As regards the second vital point of the’ propo°*1, the Coxmlsslon
beiievoo that by creating a contact cormittee in which the sup>rv1sory

.. authorities would be represented, the methods, the priorities ~nd the :f
_ pace of eventual measures which would havs to bo taken in the-future in
3 scries of coordinsting directives concerning the credit sactor would be
specified. The creation-of 2 contoct comnittee could &ven be regarded as

the main point of this Dircctive.



COMM:N“@PV ON THT AlTICLuS
Article 1
This article defines the various terms used throughout the directive.

Crsdit inctitution: this dafinition is bas»d on the function performed by

‘benks, saviags banks, cradit cooperatives and other like institutions:

' concerned with finance in nationzl ecconomies. ' The essenti-1 task of such
institutions is to act as 2 llnﬁ between saving and investment, in other
wo“ds to receive monies qnd grant loans. The facs taat monies collected
arﬁ repmyﬂble dlstlngulshes the -ct1v1ry of thé'institutiohs‘in question
from thet of iusurance or collectlve investment undertax1n»s.' These
mdnies~may be in the form of deposits (sight, term or savings), or they
may also exist in other forus, mainly bouds, cash certificates, etc. The
term "assetsY covers loans, waica are the most important form of invest-
meat and of wvhich there is an endless ﬁariety (debit accounts, acceptance

credits, t&rm loans, etco).

Tne artlcle specifies that loéné rust be gronted for the account of
tae 1nst1tut10n itself and thuc excludes intermedi-rizs in the banking
sector and the funCulou of transnitting the funds of third parties. ‘
Rece1v1ng monies and gr¢nt1ng loans must constitute the normal buSine°
"of the institution, thus exoludlng commercisl’ unaortaklngs which also
occasionally receive monies from the public and grant loans to their

customers.

" Authorization: This definition covers anv'form of administrztive instrumen:

giving authorization, even if such 1nst“umenu is not termed an "authori-

zation", but is for example a document of reglstrotlon or recognltloa.

eifonn
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Branch: The essential purpose of this definition is to distinguich between
the institutions in question and subcidiarics, which are legally independent,.
and representative offices, which do not handle trausactions.

A

" Competent suthorities: It was necessary to introduce the overall conczpt of

“ecompetent authorities" since banking supervision is org"nlzed in different
ways in the Member States; 1in some cases 1t is centralized in specialized
superv1°ory bodlew, in others it is cﬁrrled out by the central bank, and in
others 1+ is Givided =zmong different aLthor1+ies. The definition covers

all muthorltles which will apply the natlonul provisions based on the
d;rect;ve, which sets out to protect the interests of dep051tors, i.e. those
whichlascerfain the soundness of undertakings’ih the banking sector. They
are to be distinguished from the monetary authorities even if at times the
same authorities perform both functions: banking supervision znd control of
credit.

‘

Article 2

“he field of aupllcbtlon laid dowm in thls qrtlcle is very broad.

'To ensure eauwl conditions of competition, it 1nc¢udes in princlple 211
institutions that perform the essentizl functlons of crecdit institutions
,outlined sbove, with no distinction being nade in reapect of the legzl
structure (for exazmple public or prlthe), geoprapnlcﬁl range of activities
(100@1 nstional, or even inte*natlonal), any partlcular spec1mllzct10n,
types of opyratlon (short- term, medium— and long-term or unlversal),
~economic sector (agricultural loans, industrial loesns, loans to the hotel
trade, etc.) or on any other similar grounds. The directive is sufficiently
general to be applicable fo all these institutions. ’ e

y o
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‘There is a brief lict excluding certain institutions to which the
directive obviously cennot apply (e.g. central banks), although they are
in principle covered by the definition of credit institutions.

It tran8p1red from the prep.raiory work that the pos51ollity of
exclusion for a llmlted tlme should remaln open to Member States. Tnere
are certain 1n“t1tutions which, although they undenlably belong to the '
banking SGctor, are subject to spe01nl 1e@1°latlon or special sunerv1sary
authorlty, or wh;ch for technlcal or political reasons are not con81dered
_on the same footlng as other credit institutions by one or other Member
'AState.A Equal treatment, while desirable for reasons of competltlon, and
’ :fe951b1e as regarda Communlty lww, nevertheless meand,_ln view of the |
general rature of the dlrectlve, that Momber States may have to make spe01a1
adJustments, and it 1° not ulwaJs pOS°151° to take the neces Sqry meﬂsuras

lmmedlztely.

Provision is mnde for a specisl procedure to ensure that the defer-
ment of the application of the directive to certaln types or groups of

’ 1nst1tutlons should not last too long.
Article 3

Prior authorization to commence activities is not yet requlred for
credit institutions in all Member States. This requlrement must be made'
general so that each host country mey be certain that every institution
benafitting from freedom of establizhment end freedom of provision of ;. -
‘Bervices has been subjected to certain checks in its country of origin

before commencing its business. -~ o LT T

.‘./O.. -
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In the final stage of a common market in banking, such supervision
should be conducted in the whole of the Community in accordance with the
same criteria. For the time besing, however, 211 that are given are the

minimum conditions which each Member State must lay down.

As was decided in respect of the allied field~ of insurance, .the.
1dentlcal criteria to be used in the final stage should not include an
- examlnatlon of technlcsl need and the compevmxk authorities should not be
glven dlscretlonary powers to grant authorlzatlon To achleve this end,
prov1s1on has been made for appllcants to submlt a scheme of operetlons .
ilndloating the types of opcratlon they expect to handlé 2nd the planned
structural organlzation of “the instltutlon (paragraph 9) In this way, the
grounds for declslons of Member States wnlch, for the t1ne being, still take
" technical need into con51deratlon and have dlscretlonary powers, will be made

more transparent wnd ‘will, to some extent, be subdect to an inltial meesure

’Z'of obJeotlve 1eg1slat10n. Thls does not 1mp1y tha t the other Nomber States

are requlred by virtue of this prov151on to regerd the 1nformntlon concernlng
the planned operations and structure as the criteria on which to b-se their
_fdeoision but may simply check that a scheme has been submitted.

‘The authorlzed 1nstitut10ns shall bo entered in é Communltj regioter-

such registration shall not itself be regarded as authorlzation but mernly

have declaratory effect.

“Articles 4 and_j

) . . : -

In the flnal stage of coordlnetlon, once they have been authorlzed

et

in thelr country of orivin, crealt institutions m y be considered as being
authorlzed throuvhout the Communlty und roqulre no further authorizatlon for

branches - establlshed in other Member States. Inltlally, however,

oS



- 10 -

most Member Stateé will have to continue to require credit institutions
<.setting up branches for the first time on their territory to undergo
individual examination. Just as it was found to be impossible to harmonize
~ all the criteria for the authorization of a new credit institution, it is
. likewise impossible at present to coordinate the criteria for the authori-
zation of branches, It is proposed, however, to relax two aspects of the

. VoL ) ) .

procedure.

Firsi, the fact that the credit institution in its country ofﬁdfigin
‘48 constituted in a legol form which cammot be used by credit institutions

in the host country may not be invoked as a ground for refusing authorization.

. This type of mutual recognition of accepted legal forms for credit institutions
does ﬁot, however, apply to a bank formed by one natural person, a type of
-uﬁdertaking that is now subject to reservations for rezsons of soundnessxin

nearly all countries.

Secondly, Article S relaxes the conditions céncerning the profection .
of names : each credit institution is free to use the same name 25 that used
in the country of origin, even if, in an extreme case, it is not in accordance
with the law of the host country. The competent authorities in the host
’”country may, however, to avoid any danger of confusion liable to distort

competition, require a more precise description to be =2dded to the name.

Bl

Articles § andﬁl

These Articles are a first step towards harmonizing bankiﬁg ratios.
Firet, Artiole § lists four ratios which should be used by all Member States
for the purpoée of comparison. However, this list is not exhaustive; Member

States may continue to enforce other ratios.

er]en
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These are not fixed rules, therefore, but initially are mereiy gon~quahfified
ratios to be applied 28 on experiment. The various balwnce sheet 1tems whlch
are to be used in the ratios will likewise not be deflned untik 2 clear
picture is available of future developments, as the Comm1°sion is aware that
the ratios given may need to be changed as the structure: of tne b:nkxng
market changes. For this reason, a general review clause is cons.’td\».r-ed.:_¥ .
necessary. |
1 These developments will depend on the joint‘éxpérieﬁce‘of,the.super-
o visory authofitieq and could be discussed initially in the Contact Committee.
' It is obvioué that the ratios first specified_&ill need further additions
‘and refinements, the general pattern of which is already-emerging..uln
?pgrticular, it is planned to intrcduce a ratio which would reduéé fhe risks
invelved in exchonge operations; in view of recent events on the forelgn

exchqnge market 1t could become esnec1ally 51gn1ficant in the near future.

Article 7 dezals with the appligation.of the system to,branches set
up' by a credit institution in znother Mgmber State. At preéent; endowment
capital may still be required for such branches. In this case;fit would be
appropriate if the Member States concerned would agree fhat such funds muet
“be deducted from the institution's own funds in the country of origin. pnless
the competent authorities in that country require an ov;raﬂ.balznce sheet
to be drawn up showing also the assets and liabilities of the.pranghi~ o

Artiele 8 - i

This Article lists the grounds for'withdréwing ;uthorizaiion; In
particular it concerns the case where the credit 1nstitut10n's own funds
are no longer adecuate (paragraph 1, 1lit. d; this case is specifically
excluded in paragraph 1, lit. c, since lit. c rofers to initial capital
and not operating capital; losses of initial capital are normalAin the first .



years of operation). It was necessary to include a general clause covering
any infringement 6f the law (for_example, tax legislation, exchange control
‘legislation, etc.), for which the penalty 13id down im the withdrawal of

authorization.

“Article 9

The Mamber States take widely differing attitud4s to the access of
- banks from nor-member countries. Policies rsnge from the tightest rdst-
“rictions to extremely liberal conditions. = The princible that institutions
of Member States should be treated rio less favourably than banks from non-
member countrles is the only posulble common denomlnator in the first stage

'of coordlﬁatlon.

% z

‘It is therefore of vital importence that the -Community ‘as such should
work out a joint zpproach on this matter in the hear fature and apply this
pollcy in negotimtlons with non—member countrles for the e»tabllshment of
i bra,nches in all Nember States. ‘ ‘

o

Arslele 107 T e T e
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!
Lot .,

; ThlS Art1cle oontalns provisions making clear the pos1tlon of exlstiﬁg

credit institutions and branches under the coordinated leglslatlon.
Article 11

. /The importance the Commission attaches to collaboration between the
compétent authorities.has already been mentioned., To provide a framework
for this collzboration a Contact:Committece is to be set up. The number of
.. members -of the Committee should be limited to ensure maximum efficiency. .

In the .view of the Commission, pembers of the Committse should be npersons
.-who, in their respective Member States, are responsible for. checking the

SAYAS
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' .‘(
financial soundness of credit institutlons and who,ln their own admlnlstratlon,

hold a position which’ encbles them to take themseIVes the dec1s1ons recuired

for the collaboration process.

Among the tasks of the Committee, those listed in par~creph 1, lit. b
and lit. ¢ are of partlcular importunce. -

‘ The first of these tasks consists in bringing supervisory practices
more closel; into :line, for example by srriving at = 2 more precise deflnltion

of tha relatlonshlp between certain items in the balance sheet.{ , 'T'kl

The Commlttee does not have the power of dec1szon on. mﬂtters of
national banklng superviszon.' Nevertheless, the members of the Commlttee
should, a8 far as possible, include discussion w1th1n the Commlttee 1n their
national d90131on—mak1ng process. '

| The second task'consists:in exemining_the>question;rwhenever'memﬁers
of the Commictee find that certain circumstances hinder theveppfoximntion
of supervisory practices, whether a coordination measurs or some other
“action based on the EZC Treaty could remove the difficulty: the Commlttee
should forward any relevant suggestions to the Commls sion which will take

the action it cons1ders des1r%ble.'
Article 12

The purpose of this provision is-to solve any problem arlsing from
the fact that persons emsloyed by the competent authuwitles are on the one
hand bound by the obllgatlon of” professlonal secrecy and on the other
requlred to collaborate across fnontlers and, 1n certa;n cases, to exchange
information. “In pr1nc1p1e such inform*tlon would retain the confldentlal ,
classification accorded by the authorlty in the country of oriv1n. waever, L

to avo1d any conflict between blndlng rules, in addition to thls prov181on,

A
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a means must be found of 2pproximating the legislation involved: represen~
ta2tives of the competent authorities should not be obliged by their naticnal
 laws to cisclose informntion they receive from theilr counterparis in other

countries where such information is confidential. They may however be

a2llowed to dicclose the information provided that express authorization has

bean given by the outhorities who communicated the information.
Article 13

This provision guarsntezs, as is usumal in this kind of diractive,

the right of appeal to courts in all Momber States.

Article

i_\
gxN

This Article‘contains the usurl finsl provisions and in particular
Specifiés the time allowed for the implementotion of the Directive; the
¥embar States have'to atherz to a time limit of two years, bui, on the
other hand, shall not implement the Directive until eightecn moaths after
Leing informed of the deferred implementation of the Directive by some

Member States concerning certain credit institutions.

: Al
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Proposal for a Council Directive on the coordination
of laws, regulations and administrative provisions
governing the commsncement znd carrying on of the

business of credit institutions

THE COUNCIL OF TEE EUROPEAN COMMUWITIES,

Having regard to the Treaty estaflishing th2 Buropean Economic Community,
“and in particular Article 57 thereof:

Having rogard to the proposzl from the Commission:

Having regard to the Opinion of the Buropean Parliament;

Having regard to the Opinion of the Economic and Social Committee;

Whereas, in order to facilitate the commencaement and carrying on of business
by credit institutions, it is necessary to elininate the most obstruc%i#e
-differences between the laws of the Membar States concerning the regulations

to which these institutions are subject;

Wherceas, however, it is not possible, givén'&hdﬂextanwﬁwffthdﬁnm%
differences, to.create the conditions required for a common market for
credit institutions throﬁgh a single Directive; whereaé it is therefore
necessary to procced by suécessive stages; whereas the finél result of this
process should enable the competent authoritiszs in =z Member State to super—
vise a credit instituticn and its branches throughout the Coémmunity from

the country of its head office;

' Whereas, in order to encure that credit institutions compete on equal terms,
. the provisions of this Directive should apply to all of these; whereas their

field of application should therefore be as wide as possible, although \
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‘

exceptions mucst b envisaged in the case of certain credit institutions,

such as central banks, to which the Idreétive cannot apply;

Whereas, howsver, the same system of superv1s:on cannot always be applied
to all types of credit institution; whereas provision should thsrefore be
mzade for gpplication of the Directive to be deferred in the case of ceftain
groups or:types of institution to which its immediate zpplication would be
difficult for reasons of a technical nature; whereas in the future more
specific provisions covering such institutions may prove necessaryg
whereas, howsver, such specific provisions should be based on a number of

‘commen principles;

Whereas the eventuel a2im is to introduce throughout the Community a parallel
authorization procedure based on uniform requirements: whereas at the
initizl stags it is necessary, however, to specify only certain minimum

requirenents which all Iember States should impose;

Vhereas the ahove aim’canbbe achieved only if assessment critsria which
allow certain supervicory authorities particularly wide discrefionary
powers are progreésively reducad; wiereas, from this point of view, the
requiremcnt to produce an opcrating progrzrme should be seen mersly 28 2
factor enabling the competent authorities to act on the basis of more

recise information, within the-framework’of objective criteria-
D 2 H

Uhereas the final obgectlve of coordlnatlon is to 1ntroduce at later
stage, in parzllel w1th tho prograssivL attainment of economic and monetary
unlon, a systam whereby nranﬂhcs of an undertaking whlch is establlshed

in a Member State will througnout the Community be subgect to no authori-

zation requirement;

Whereas this objective cemnot be attained immediately; wherceas a certain
-degree of +‘1&7‘5.‘0:?.":i.ty iS however possible from the initial stage as regardq
the requlremento concerning the legal forms of consiituiionof cradit

institutions and the protection of the use of certain descriptions;

ceifons



whereas, until further coordingtion has been achieved, national laws shall

remain entirely applicable in respect 4i all other matters;

Whereas the centralizafion‘of supervision in the country of origin will be
facilitated if the financial requirements which the institutions must

- satisfy are equivalent; wherezs, even prior to harmonizaztion of the
accounting information to be provided to the Supertisory aughorities by
credit institutions, a first step in this direction can be mz2de by drawing
up 2 list of ratios between certain items in the accounts for obscrvation
purposes and in addition to any other ratios which may be demanded by the
various Member States; whereag, moreover, it is neccessary to begin without
delay the standardization of the lzy-out:of accounts; where~s, within the
framework of the cooperation referred to helow, efforté will be made to
ensure that a system of identically defined ancd ecuivalent ratios is ‘
progressively established for application in all member-countries; whereas,
in this connection it would be desirzble to make é distinction between
ratios intended to ensure the sound managcemert of credit institutions and

those established for the purposés of econonic and monetary policy;

- Whereas the rules governing brénches ofbcrédit iastitutions having théir

head office outside the Community should be parallel in all Mamber States;

whereas it is important at the present time‘to providefthat such rules may

not be more favoursble to such’brénches than to those of institutions from

snother Memberlstate; whercas it should be specified for future purposes
that the rules zpplicable to such branches will be defined in agreements

| boncluded between the Community and the third countries conce?ﬁed, account

being fzken of the principle of recipfocity;,

Whereas the examination of practical problems posed in the fields covered
by the dircctives adopted by the Council and applying to credit institutions,
and in perticular in order to achieve Turther coordination, close cooperation

between the competent authorities and the Commission will be necessary withinr

7../‘...



a Contact Committse; wherezs it is vital that the authoriiies achieve in
this frameworiz the closest possible collaboration concerning the super--

vision of credit institutions;. -

VWhereas, moreover, those proflessionally concerned should bg consulted as
to the pattern of future coordination; whereas the Commission should
envisage the setting up of a Bommittee on which these interests will be

represented;

i H
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TITLE I

DEFINITIONS AND FIELDS OF APPLTCATION

l

Article 1

For the purposes of this Directive :

- Yeoredit institution” means an undertaking whose usual business is to
receive, directly or indirectly, deposits or other repzyable monies from

the public and to grant credits for its own account:
{ ,

- ";hthorization" means an instrument issued under any form by a public
authority, by which the right to carry on the business of a credit

N
institution is granted;

~ "branch" means s place of business which forms a legally dependent part
of a credit institution and which conducts directly the operations

~ inherent in the business referred to above. Any number of branches set
up in the same Member State by a credit institution having its head office
in another Member State shall be regarded as a single branch. Any number
of credit institutions affiliated to a central organization which, under
national regulations, guarantees the totality of their engsgements, m=y

be regarded as branches;

~ "competont authorities" means the authorities to which Member States
entrust the application of the laws, regulations and sdministrative

provisions relating to credit institutions and the superviéion of them.
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Article 2

~

1e mhlg Directive anplics to the commencement and carrying o of business .

by credit irstitutiones.

2. It does not apply to' i .

~ the centrel banks of Member Stat“s, S

-~ Post Office Giro institutions; . = .= - . .

«~ institutions whose object is to promote regional developmcnt in Member Statesi -

- in Germany, the Kreditanstalt filr Wicdersufbauj

- in France, the Bénque Frangaise du Comméréc Extérieur;

~ in the Notherlends, the M.V, Export*Financiérung~Maatschappij, the
Nederlandse Finaucicringsmaatschoppij voor Ontwikkelingslanden NoV. and
the Nederlandsc Invesicringsbank voor Ontwikkelingslanden N.V.

. . : |
3. Member S%aies may defer application of this Directive to certain typcs

or groups of credit institvtions where immediate application of the coordi-
nated rules would czuse technicel problems which cannot be overcome in the
short term.. Tbesc problﬁms may rcsul* from the fact that tn‘Su concerns are
submitted to coatrol by an authority dlffwrent from that normallJ rospons;ble
for control ol bcnks, or from the fact that they aore subjected to a particular
systein of control. In any event such deferment cannot be justificd by public
law statutes,-smallnees of size or limited séope of activity in the particue-
lar institutions concerned, Deferﬁent can only apply to ihstitutions alrcady

ex1st1ng at the time of the noti flcatlon of the d1r°ct1ve.

4. Tae Ee*crment of gpplICQilon under paragrdpb 3 above °ha11 be motlvaicd
and notlflgd to the Commlsslon bJ tho Nomber Statc in quvst-on. ‘ o
Defermoent shall be for a perlod of two years and may be rcnewﬂd.¢ol¢ow1ng
consultation of the Comnittee referred to in Article 11. It shall take
effect as from its publication in the Offical Journal of the FEuropcan
Communities, which shell be’effccted_not latcr than six month following
notification of this Directive.. A | , |
On the: recommeniation of the Commission, which shall consﬁlt the said
Committece, the Council shall decide the termination of such deferment by

a Member State.
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TITLS IT

PROVISIONS APPLYING 70 CREDIT INSTITUTIONS
AVING THEIR HTAD OFFICE IN A NEIMRTR STATE
LND TO THEIR DRANCHES IN OTHHER MEMBER STATES -

1. Member States shall provide that credit institutions subject to the
provisions of this Directive shz2ll have obtained authorization before they
commence their activities. They sha 11, subject to paragraphs 2 and 2 below,
' determine the requirements for autiorization and notify them to the .

- Commission. . - - L T

2. Wlthout preJualce to any other requirements whlch mey be 131d down
wader ngtlonal leg1slatlon, the competent authorities sh21l not grﬁnt

euthorization where: .
- the credit institution coes not possess~ade"uate own funds;

- the persons who effectively manqg» its business are not wdequat=1y

cualllled or reputﬂole.

3. Vember States shall, in addition, reauire zppl*cations for zuthori-
zatlon to bae accompanied by a prog“qnme of opera ations in whlch, in parti-
cular, the types of business envisaged and the structursl orvanlzztlon of

the institution must be indicated.

4. The Comn1tte° provided for 1n Artlcle 11 shall examine the aeflnltlons
used by the competent authoritles concernlnv the conditions contained in
paragraph 2 and the information which should be included in the scheme of

. oper t;ons, and uhall if necess_ry propose ta the Commission more detailed

coordlna jon.

A



'Sc‘_ ‘Raasens .must be given for any refusml of sunhorlvztlon, and mus t
be notified to the appllcant w1tk1n 31x morths of recelpt of the ~op11-
-cetion or, if the latter 1s 1nvomp1ete, not latcr than six months ,
$ollow1ng recelpt of documcnts contsinlrg 211 the 1n¢ormat10n reﬁvlrvd

under the provisions in force.

5. Every suthorization or refussl shcll be notified to the Commission.
Tach eredit institution shall be entered in a list to be published in the
0fficial Journzl of the European Communities and to be maintcined by the

Comziscion.
Article 4

;§ ‘ ’ Peﬁdlrg further cooralnatlon enebling brancne to be est¢b11°1ed
throug%out tha uommunlty w1thout und,rg01ng ary authorization 3rocedure,
.Mcmber St atcs may neke the comm*ncement o; bU31reb" in their’ ter*;to*y
‘oy'oranches o¥ the credit 1nst1tutloas covbrea by this #1rectlve which
”have'their head of¢1cy in another Hember ptaue subject to autnorlzatlon
according to the law and procedura abpliczblé'tb chedit institutions

estoblished on their territbry

. 2- However,'Member Stotes may not refuse authorization to branches of
credit institutions on the.sole ground that it is established in cnother
* Member State in a2 legal form which is not 3116wcd in the case of 2 crecdit
institution carrying out analogous activities in the host cowntry. This
-provision shall not apply, however, to credit iustitutions formed by one.

natural person,

3, ‘ The competont zutaorltiﬂs shall: 1n*orm the Commis sion of théif
respoase to appllcatlons for authorizailoa to set up such bruncuas which
are submitted to them. ‘ ’

S0 ey ool < I ) . .
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4. The provisions of this .rticle shall be without prejudice to the
rules applied by Member States to branches set up in their territory by
crodit irstitutione which have their head oifice there.  Notwithstandinz
the proﬁisions of the third indent of Article 1, second sentence, the law
of Member States by which a £éparati suthorization is recuired for esch
Tranch opened by a credit institutior in their territory sh-1l apply -
equclly to tihe branches of credit 1nst1tutlons waose hcad offlce is in

‘_anotner Membnr Stﬂte-

Articie 5

Credit institutions to which this Directive ~pplies may, rotwith-
‘stqndlnv any provisions conceraing’ the uge of the words "bank", "sovings
bank" or other similsr deocrlptlons which n=y exist in the hoot country,
use throuvhout the terrltory of the Commur1ty thu same nﬂme as they use
1n the country ‘whore th01r head offlce is s1tubted In the event of there
belng any danger of confuulon, the competent authorltles of the boot '
Femter States may for purposes of clarlflootion rrqulre the addxtlon to

the n:me of a short explicative phrase.
Article 6

. Pending more intensive coordinétion, the competcnt‘authorities
shall, for purposes of ob#ervation and in addition to eny eventusl ratios
which may be established by tham, ascertain the following ratios with.a
_view to examining the financial soundness of institutions to which this

Directive appliess
4

a) thw rztio of own funds to deposits;

L) the ratlo of own funas to total awsets howcver, the competcnt autho-
r;tie» may exclude certain classes of assets which ‘do not cﬂrry any
risk, such as claims on or guasranteed by a Hember Stqte

¢) the ratio of own funds to non-liquid assets:

' d) the rotio of current liabilities to licuid assets.

Q../‘oo
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2. The ratios specified in paragraph 1 shall be calculated =2t least

every three months by the competent authorities.

?Q:_ ' The compefent authorities chall examine, ip‘tha Committes provided

for in Article 11, the desirability

w) of ancerfﬁmalng, in addition to thc ratios specificd in paragraph 1,
" the ratio of own funds to total opsu foreign exchange pos tlons, botn
spot =2nd forward on the one hand, and the ratio of own funds'to the
~ same positions with the different matwurities tsken into accont on the
}tofher hahd;:‘ | | '
b) of extending the ratio spccified in paragraph 1, 1it.a., to all or
part of current lisbilities and of prescribing that Member States sh-all

ascertain either this ratio or tih=t specified in poragraph 1, litibh;

¢) of completing or replacing the ratio specified in par-~greph 1, lit.d.,
by 2 ratio of short term currant lisbilities to liquid 1sscts, and by
2 ratio of all or part of currcnt liabilitics to azsets invezted at

meciun or long term.

4. After consultation of the Committee provided for in Article 11,
the Commission Liay alter the list of ratios in paragraph 1 to t2ke account

of structur~1 changes in the field covered by this Directive.

5. = The competont authoritics shall, within the Conmittee provided for
in Article 11 and with a view to thoir coordination, examine the methods
of calculating the ratios specified in peragraph 1 above and, in parti-
cular, the precise definitions to be given to the various constitucnt
parts; this examination shall be bzsed on the results of the calculstions

obtained for comparable groups of credit institutions.
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' Article T

1. With a view to supérvising those.oredit institutions whizh have
set.up brancies in one or more Nembar States othor thén that in which
their head office is situatad the Member Stotes eoncerned shall colle-
- borate closely. They shall ounplv one another with 21l infornztion o
likely to facilitate the supervision of such brancnes ~nu of thu crodlt

‘instltution to which they belong.

© 2. Tha' competent zuthorities of a Member State in whose torritory such

2 branch it set up m~y, pendinz a mors intonsive coordin-tion, reguire

" endouwment capital to be placed at the disposal of the branch and may wetch
~over:the solvency of the latter‘byimeans of the ratios specified in
Article 6, paragraph 1, lit. a, b and c on the.basis of such cszpitels

they shpll inform the vomnetﬁnt quthoritics of the coantry of origin of

the results thvreof.

A
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Article 8

S R The competent authorlties shall w1thdraw the authorizatlon issued
to a credit institution to whlch th1s Directlve applles ‘or to a branch

authorized under Art101e14 where such institution or branch :

) é)'does not make use of the authorization within éix months, exnreé“ly
. renounces the authorization or has ceassd to engage in business for
more than six months (if the Member St*vt° concerned does not provide

for the author1zatlon to 1apse in such cases)

b) obtained the authorization by dellberately g1v1ng false 1nformat10n

or by other irregular means;

¢) no longer fulfils the conditions under which authorization was granted,

. with the exception of those in respect of own funds;

I

d) no longer possesses sufficient own funds or endowment capital, or o

no longer has the required solvency or liquidity;

e) fails fundamentally to fulfil its other obligations under nsitional
regulations where these expressly contain a measure providing for the

withdrawal of authorizeation on this ground.

2. In addition, the authorization issued to a branch‘under Article 4
. shall be withdrawn if the competent authority of the country in which
tha credit instituiidn which est-oblished the branch has its head office

has withdrawn duthorization from that institution.

i, 3. Withdrawzl under paragrzph 1, 1it. ¢ and 4, shall be effected only
if the measures prescribed by the competent authorities for correcting
the situatior:of the institution or the branch do not seem likely to be

successful or are not adopted by the institution or branch.
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. 41_ _ Before w1thdraw1ng from a branch an authorlzation granted under
Article 4, the competent authorlty of the Mumber State in wh1oh its head
office is sltuated sh111 ‘be consulted. Where 1mmed11te action is ozlled
for, notification nay take the place of such consultation. The same

'procedure .shall occur, -by -analogy, in cases of withdrawzl of authorization
from an.institution which has brunches in other Nember States.

.5, Reasons must be giyen for any wi%hdrzwélrof suthorization, which

must be notified to the parties concerned and to the Commission.
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TITLE I1T

BRANCHES OF INSTITUTIONS HAVING THEIR HEAD OFFICE OUTSIIE
THE COMMUNITY

Article 9

1.. © - Pending more‘iﬁfensive coordination of the laws,. fegul%tiqns and
administrative provisions relating to branches of credit, ihstitutions
hav1ng -their head office outside the Community, Member States shall not
apply to such branches, in respect of the commencement or carrylng on of
'tnelr bus1ness,lprov1s1ons%wh1ch result in more favour able treaﬁment than

~ that accorded to branches of .credit institutions of Member States. .

2.-~ - " The competcht:authorities shall inform the.Committée provided for -’
“in Article 11 of 2ll applications for the suthorization of branches sub-
mitted to.them by credit institutions having their head office outside

the Community. .

3. . The Communlty may, throu gh a2greements concluded in acoordance
with the Treaty with one or more third countries, agree.to apply .
provisions which, having regard to the principle of reciproc1ty,-accord_
1o branches of an'institution‘having its hcad . office qutside tha Com-

munity identical treatment throughout the Community.
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TITLE 1V

‘. . GENERAL AND TRANSITIONAL PROVISIONS - .

" .
e,

Article 10

1 Credit institutions to which this Directive zpplies which lawfully

commenced business before the entry into force of. the provisions of this
. Inrect%ve shall ‘be deemed to be authorized. They must sgtisfy the
21 Gonditior laid down in the second indent .of Article 3, paragraph 2, and
. shall be ;ubject to the provisions of this Directive concerning the
‘carrying on of business by credit institutions.., They shall be included
in the list provided for .in Article 3, paragraph 6. . . -

2. ' Branches,which beforé the entry into force of this Directive were
lawfully set up in-a Member State which requires such branches to be

. ‘authorized by a credit institution subject to this Directive,: shhll be
desmed to be authorized and shall be subject to this Ihrectlva.

'3, 7 .If an institution or » branch deemed to be authorized under para-
aphs 1 or 2 has not undergone any authorization procedure prior to
. commencing business, 'a prohibition on the carpying on of their business
ghall také the place of withdrawal of awthorization. Article § sh=1l in

such circumgtances apply by anakogy.
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There shall be set up along31de the Commiss1on a Cowtnct Commlttee

having the fbllow1ng tasks :

a)

b)

of facilitating, without prejudice to the provisions of Artlcles 169 and
170 of the Treaty, a uniform appllcatlon of the Directives adopted by the
Council with regard to credit institutions, by regular cons1der3t10n of

the concrete problems involved in their application;

of facilitating a common attitude among competent authorities concerning

the set*ing up of credit institutions and their operations; this concer-

" tation shall cover in pariticular :

c)

d)

- decisions of Member States about deferring the application of this

Directive; ' | <

- cbnditioné of aﬁthorization for new credit institutiohs or for branches
of credit insﬁitutions based in another Member”Staté or outside the

Commuulty,
~ ratios of certain itoms of balance sheets sat out in Artlcle 6;
- withdrawal of authorlzatlons-

- notifications to the Commlssion of changss in national lszws a2ffecting

the sector. covered by this D;rectlve;

of assistlng the Comm1351on in the prﬁparatlon of new proposals to the
Coun011 concernlng further coordlnatlon, of adv1sing on the evolutlon

and structure of the banklng sector-'

]

of putting into effect the cooperation provided for in Article.7 of the
Directive 73/183/EZC of 28 June 1973. ’
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2, The Contact Committee shall be composed of a maximum of two reprcscnta-
tives of the supervisory authorities of each Member State, together with two
represcntatives of the Commission, These representatives may be accompanied
from time to time and by prior agreement of the Committece by one or more

advisers, The secretariat will be provided by the Commission.

3. The first meeting of the Committee shall be convened by the Comnission
under the Chairmanship of one of its representatives. At that meeting, the
Committee shall adopt its Rules of Procedure, which will also include pro-
visions concerning its links with fhe European Monctary Cooperation Pund,

- and shall also clect its Chairman and Deputy-Chairman,

4. The offices of president and vice-president shall be filled in rotation,
for one year at a time, by members representing thce competent authorities of

one and the same Member State.

5« Meetings of the Committee shall be convoked by its president, either

on his own initiative or at the request of onc of its members,

6o All the Committce'!s discussions shall be subject to the obligation of
professional sccrecy, as specified in Article 12, paragraphs 1 and 2, The
content of such discussion may not be made public in any way save with the

express consent of the Committec,

Article 12
1. Mcmber States éhall ensure that all pcrsonsvemployed by the competent
authorities are bound by the obligation of professional scerecy. This obliga-
tion of secrccy shall imply that no information reccived by them in the course
of their duties may be disclosed except by virtuc of provisions laid down by
law, It shall also imply an absence of any obligation to communicate such

information to other authoritics,

2. Paragfaph 1 shall also apply to the representatives of the Commission on

the Committce provided for in Article 11,

3. The provisions of paragraph 1 shall not however preclude, as provided

in this Directive, the communication of information betwcen the compctent
authoritics of the various Member Statecs, Persons employed by competent
authorities receiving such information shall be subject to the obligation of
prefessional secrecy in respcct thereof., They may only divulge such informa-
tion on the cxprcss authorization in writing of the competent authority which

cormunicated the information,
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. Articlé'1§ o

Member States shall provide that decisions taken in reépect of a
credit institution‘in pursuance of laws, regulations or administrative
. prov131ons adopted in accordance with this Directive mey be subject to
appeal to the courts. The .same shall apply where no de0131on is taken

w1th1n six months of its subm1531on in respect of an application for

. authorlzailon which contalns all tha 1nfbrmatlon recuzred under the

provisions currently in force. ...



TITLE V

FINAL PROVISIONS

Article 14

]

"1, " 'Within elghteen months of the publlcotion prov1ded for in Articls 2,

.xparagraph 4, and in any case w1thin tWentybfour months of the notificwtion
of this D1rect1ve, the Member States shQ11 take the measures neCusszry to
1mp1ement 1t. They sh*ll notlfy the Comm1581on of the°e measures w1thout
delay. ’ ' N C

2. Once this Directive has been notified, the Member States chall,

in sufficient time to enable it to give its views thercon, inform the
Commission of all laws, regulations or administrative provisions which

fhey propose to adopt in the field governed by this Directive.

3. This Directive is‘addressed to the Member States.
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