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OPINION OF MR ROEMER - CASE 20/59

Mr President,
Members of the Court,

My opinion is concerned with the action by
the Government of the Italian Republic
contesting the decision of the High Author­
ity of 18 February 1959 published in the Of­
ficial Journal of the European Communi­
ties on 7 March 1959.

A — Introduction

Various cases which the Court has dealt

with recently related to questions of discri­
mination in railway goods traffic and the
finding of the High Authority under Article
88 of the ECSC Treaty that a Member State
has failed to fulfil its obligations under the
Treaty in this connexion. The action with
which we are concerned here likewise has

its origin in the recording of such a failure
by the High Authority under Article 88.
This recording of failure relates to road
transport and the publication of transport
tariffs. May I here for the sake ofbrevity ref­
er to the wording of the decision.

Background of the decision and facts

The Committee of Experts convened under
Article 10 of Chapter II of the Convention
on the Transitional Provisions investigated
the practice of road transport in the six
countries and in particular the tariffs or
rates and conditions of carriage. At the be­
ginning of 1956 it prepared a report in which
the majority expressed the view that there
was an obligation to publish the scales, rates
and conditions of carriage or to inform the
High Authority of them and that they
should be published or notified before being
applied. Unanimity on the basic questions
could not, however, be achieved. The High
Authority submitted this report to the
Council of Ministers to enable a uniform

regulation to be found within its framework.
A special committee was formed in the
Council of Ministers and both the Council

and the committee negotiated at length on
the question without reaching unanimity in
all respects. At the conference of the Coun­
cil of Ministers on 22 July 1958 the Vice-
President of the High Authority referred to
the fact that the coal and steel industry in

the Federal Republic of Germany had asked
the High Authority in a letter dated 10 July
1958 to introduce a regulation for the carri­
age by road of steel in the Community in re­
lation to the publication of scales, rates and
all other tariff rules before contracts of car­

riage are concluded and the coal and steel
industry applied in accordance with Article
35 of the ECSC Treaty for an appropriate
decision on the basis of Article 88. Since the

High Authority could not rely on a unani­
mous view in the Council of Ministers and
could not smooth over the differences in
the Council it sent a letter in similar terms

on 12 August 1958 to the governments of
the Member States of the Community. May
I refer to what the letter sent to the Italian

Government said. I cite only the conclud­
ing Article III which is as follows:

'The High Authority therefore requests the
Italian Government to inform it before 1
December 1958 of the measures which have

then been adopted in respect of carriage by
road for hire or reward to fulfil, having re­
gard to the aforementioned particulars, the
provisions of the Treaty and in particular
Articles 2, 3, 4, 5, 60 and 70, or to inform it
by the same date of the observations which
the Italian Government wishes to make un­

der the second sentence of the first para­
graph of Article 88 of the Treaty'.

The Italian Government obtained an exten­

sion to 10 January 1959 of the period set by
the High Authority and in a letter dated 8
January 1959 set out its views on the ques­
tion of the publication or notification of the
rates and conditions of carriage.

May I likewise refer to the Italian Govern­
ment's letter to the High Authority.

Without having had further discussions
with the governments, the High Authority
on 18 February 1959 adopted the contested
decision.

B — Legal discussion

In considering the matter from the legal
point of view it is necessary to compare the
substance of the letter of the High Author­
ity dated 12 August 1958 with the decision

344



ITALY v HIGH AUTHORITY

dated 18 February 1959, for the letter dated
12 August 1958 is according to the High
Authority a preparatory measure leading
logically according to the procedural and
substantive rules to the contested decision.

I — Admissibility of the action under Article
88

From the formal point of view the contest­
ed decision relies on Article 88 of the Trea­

ty. This provision can be applied only if
there is found to be an infringement of an
obligation under the Treaty. It does not give
the High Authority a power to issue regula­
tions to deal with problems relating to the
objectives of the Common Market. It will
therefore be necessary to consider whether
the Member States have direct obligations
under the Treaty in respect of the publica­
tion of tariffs without it being necessary
here to determine these obligations in de­
tail. If it appears that the Treaty contains no
directly applicable legal principles in this
sphere but only indications of a programme
or provisions for a further treaty then the
High Authority cannot act under Article
88.

1. Article 10 of Chapter II of the Conven­
tion on the Transitional Provisions

Reference was made in this connexion to

the provisions of Article 10 of Chapter II of
the Convention on the Transitional Provi­

sions which reserve a number of questions
in the transport sector to settlement by
agreement between governments. The first
paragraph of Article 10 of Chapter II of the
Convention on the Transitional Provisions

provides that a committee of experts shall
be convened by the High Authority to
study the arrangements to be proposed to
the governments for the carriage of coal and
steel, in order to attain the objectives set out
in Article 70 of the Treaty. This provision is
not however in the nature of a general
clause which might be assumed by consid­
ering paragraph 1 on its own. What subjects
are to be dealt with in treaties between gov­
ernments appears from the provisions of
Article 10 taken as a whole and in particular
from paragraph 6, namely the introduction
of direct international tariffs and the har­

monization of the rates and conditions of

every kind. These are difficult and complex
questions simultaneously concerning
several States. By their nature they cannot
be dealt with by measures of individual
governments. In this connexion, however,
the problem of the publication of tariffs is
not mentioned at all. It cannot therefore be

argued that Article 10 of Chapter II requires
that this question be dealt with by agree­
ment and for this reason there is no direct
obligation on the States under the Treaty.
Although the question of the publication of
rates was discussed by the Committee of
Experts along with all transport problems,
this was because it was desirable that this

problem should be dealt with by agreement
and a harmonious solution arrived at as far

as possible, but not because it was con­
sidered necessary. When these efforts obvi­
ously failed the High Authority considered
it its duty to refer to the obligations of the
Member States under the Treaty.

2. Third paragraph of Article 70

Whether there are obligations under the
Treaty with regard to the publication of ta­
riffs and if so to what extent must appear
from the third paragraph of Article 70 in
which it is stated:

'The scales, rates and all other tariff rules of
every kind applied to the carriage of coal
and steel within each Member State and be­

tween Member States shall be published or
brought to the knowledge of the High
Authority'.

It is noticeable that the third paragraph of
Article 70 uses the expression '... shall be
published or brought to the knowledge ...'
whereas in other provisions of the Treaty
where a legal duty is imposed there is an
express reference to the obligations of the
States.

It is not only provisions which use the
words 'bind themselves' which have an im­

perative and binding effect. The binding in­
tention can be clearly expressed in another
way. It needs only a glance at the Conven­
tion on the Transitional Provisions to ob­

serve that often only the indicative is used
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to express undoubted legal obligations. We
also saw a little while ago that the Court
classified the first paragraph of Article 70 as
a legal rule although legal obligations and
prohibitions are generally expressed in
another manner.

In drafting the Treaty it soon became appar­
ent that the coal and steel market could be

effectly integrated only if the Treaty ex­
tended in certain sectors beyond this sphere
and permitted the protection of part of the
market against the influence of other econ­
omic branches. In particular the importance
was clear of the transport system for the
coal and steel market — transport charges
representing a large part of the production
costs — and the consequent necessity to in­
clude in the Treaty provisions indirectly or
directly regulating the transport sector. The
importance for the system of the Treaty of
publicity in the transport sector makes it ap­
pear scarcely conceivable that the parties to
the Treaty would have limited themselves
in this question to simple declar­
ations ofreadiness and of intent. Rather may
it be assumed that on such an important
point they would have clearly expressed
possible reservations and would have re­
ferred the matter to the Convention on the

Transitional Provisions if they had thought
a further treaty necessary to implement har­
monization or the introduction of direct in­
ternational tariffs.

The reference to Article 60 of the Treaty,
which recognizes certain guarantees — not
contained in Article 70 — with regard to the
extent and manner of publication ofmatters
relating to prices (consultation with the
Consultative Committee), is mistaken be­
cause the third paragraph of Article 70 gives
the High Authority no legislative power.

3. Conclusion

I thus take the view that the third paragraph
of Article 70 contains a directly applicable
legal rule and not simply the announce­
ment of a programme. This provision is so
worded, moreover, that it is capable of legal
implementation without any further imple­
menting treaty. Since the Treaty does not
directly cover undertakings outside the coal

and steel sector, the requirement in the
third paragraph can only be regarded as di­
rected to the governments of the Member
States.

Thus it is shown that the High Authority on
principle rightly brought the procedure un­
der Article 88 to secure fulfilment of the ob­

ligations under Article 70 of the Treaty.

II — Observation of the procedural provi­
sions ofArticle 88

Article 88 contains certain procedural rules
which must be observed before taking a de­
cision. In particular it is required that the
State must first be given the opportunity to
submits its comments.

1. Meaning and objective of Article 88

Before I deal with compliance with these
rules allow me to make some observations

on the meaning and objective of Article 88
in the context of the system of the Treaty.
It appears to me that the objective, inter
alia, of this provision is to ensure a uniform
and authentic interpretation of the Treaty.
If there is any uncertainty or dispute about
the provisions of the Treaty relating to the
conduct of Member States the Court has to

resolve the uncertainty or dispute by deter­
mining authoritatively what is right. Some
external initiative, which may vary accord­
ing to the procedure in question, is required
to set the Court in motion. The executive

may give an interpretation of the disputed
questions in a decision which the State con­
cerned can contest before the Court or the

executive may itself bring the matter before
the Court. The first solution is that adopted
by the ECSC Treaty, the second, in line
with the limitation of the administrative

powers of the Commission, is the system of
the EEC. The basic aim is the same in both

cases: it is necessary to clarify the Treaty
obligations of the Member States which the
executive regard as already existing before
the procedure is instituted for a declaration
and which do not have their origin in an act
of the executive in the context of this proce­
dure. The role of the High Authority and of
the Commission is to make an authoritative
decision about certain facts (the conduct of
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a State) to which the rules of the Treaty ap­
ply and thus make it possible to have the
matter and the interpretation of the Treaty
reviewed by the Court.

In the proceedings the detailed description
of the Treaty obligations in the contested
decision was censured. Article 88 refers to

the High Authority recording a failure to
fulfil an obligation under the Treaty in a de­
cision. It is possible to conceive of recording
only what Treaty provisions have not been
observed. The High Authority rightly says
that recording in this fashion would help
no-one. Therefore Article 88 properly re­
quires expressly that the High Authority
should record the failure in a reasoned deci­

sion. Thus the Treaty imposes on the High
Authority the obligation to state clearly
what the infringement of the Treaty is
which implies a detailed interpretation of
the rules of the Treaty. According to the
relevant provision the interpretation can re­
late to quite precise conduct of the States or
only the more or less extensive determina­
tion of the scope within which the State can
itself determine its conduct.

The objective of the treaties in prescribing
that the States concerned may submit their
comments before the executive reaches the

finding which gives rise to the legal pro­
ceedings is twofold. First it is intended that
the State concerned should have the oppor­
tunity to negotiate and possibly to justify
the matter, for it is not ruled out that its
view of the law has better arguments to sup­
port it and may even convince the High
Authority or that special circumstances of
which the High Authority may not or not
be entirely aware justify the conduct of the
State. In these circumstances the question
of interpretation may be settled without the
Court's being involved. Secondly it is in­
tended that the State should have the pos­
sibility of fulfilling its Treaty obligations,
thus making legal proceedings sanctions
unnecessary. This is the other objective of
the provisions of Article 88, namely to en­
courage a recalcitrant State to adopt a parti­
cular attitude and not to punish it for past
conduct. Article 88 replaces execution,
which applies to undertakings but not to the
relationship between the High Authority

and the States, by a politically effective legal
declaration that the conduct of a State is

contrary to the Treaty.

2. The various phases of the procedure on
the present case

It is above all with regard to the second ob­
jective of the provision guaranteeing the
right to be heard that the procedure adopted
by the High Authority must first of all be
considered.

It is true that it was only in the oral proce­
dure that the Italian Government expressly
and at length brought up the non-compli­
ance with the procedural provisions of Ar­
ticle 88. I think, however, that this com­
plaint merits attention. The Court has alrea­
dy ruled on several occasions that it may of
its own motion examine whether basic for­

malities have been observed including basic
provisions on procedure (Case 1/54, Gov­
ernment of the French Republic v High Au­
thority, Recueil 1954, p. 9; Case 6/54, Gov­
ernment ofthe Netherlands v High Authority,
Recueil 1954, p. 203). This applies in parti­
cular to the procedure of 'pleine jurisdic­
tion', that is, the procedure under Article 88
of the Treaty in which the Court has unli­
mited powers of review and it also follows
from the principle of special respect for the
rights of the contracting States.

For the purposes of the said examination it
is necessary to go into the details of the
High Authority's letter of 12 August 1958,
the answer from the Italian Government

dated 8 January 1959 and the contested de­
cision. It is immediately clear that the High
Authority based its approach on a different
interpretation of the third paragraph of Ar­
ticle 70 in its letter of 12 August from that
in the decision of 18 February 1959. The let­
ter dated 12 August lists three ways of ful­
filling the obligation of publication:

(a) The competent authority shall publish a
transport tariff and require that it be re­
spected by transport undertakings.

(b) The competent authority shall require
carriers adequately to publish or to send
to the High Authority the transport
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tariffs which they have laid down and
which apply to their undertaking.

(c) In the absence of such tariffs or when
they involve minimum and maximum
rates, the transport rates and conditions
shall, immediately after each contract
of carriage is concluded, be notified to
the High Authority.

On the other hand the decision of 18 Feb­

ruary contains only two possibilities, the
choice of which is left to the States in ful­
filling their Treaty obligations:

(a) The governments shall publish scales,
rates and tariff rules and require obser­
vation of them by undertakings;

(b) The governments shall require that un­
dertakings publish the scales, rates and
tariff rules which the undertakings
themselves have resolved or notify
them to the High Authority. The High
Authority shall make available to prod­
ucers, buyers and consumers the scales
so notified.

The Italian Government replied to the High
Authority's letter of 12 August on 8 Jan­
uary 1959 that the current rules in Italy
were in accord with what was prescribed in
the Treaty. The Italian Government was,
however, prepared to instruct the Italian
Chambers of Commerce to draw up sche­
dules of road transport rates on main tariff
routes in relation to journeys of more than
200 km and of loads of more than 5 metric
tons. These schedules could be notified

each month to the High Authority via the
Italian Embassy.

3. Has the Italian Government declared it­

self prepared to implement one of the
three possibilities put to it by the High
Authority?

It is quite obvious that the Italian Govern­
ment has not expressed readinesss in this
letter to implement one of the three possi­
bilities offered it on 12 August 1958. In par­
ticular, it is a long way from adopting the
solution contemplated by the Netherlands

Government. Basically the Italian Govern­
ment contests that there is an obligation un­
der the Treaty as the High Authority inter­
prets it. As distinct from the Netherlands
case, it cannot therefore be said that the dis­
pute in its original form between the High
Authority and the Italian Government with
regard to interpretation has been settled
without a decision by the High Authority
being necessary. If the High Authority had
held in a decision that with this answer the

Italian Government had not performed its
obligations under the Treaty and that it had
not chosen any of the possibilities men­
tioned in the letter of 12 August, no objec­
tion could have been made to the action of

the High Authority from the procedural
point of view.

4. Infringement of the right to be heard

The High Authority, however, has altered
its interpretation of the Treaty and ruled in
the contested decision that the Italian Gov­

ernment was not fulfilling its obligations
under the Treaty so long as it did not imple­
ment one of the first two possibilities men­
tioned in the letter of 12 August. Such a
change in the legal view of the High Au­
thority is not ruled out, for disputes within
the meaning of Article 88 are concerned
only with legal views and interpretation and
not administrative measures of the High
Authority to implement or define provi­
sions of the Treaty.

It may be asked what influence this change
in the legal view has on the procedure and
in particular whether it requires that the
Italian Government should be heard anew.

I would answer this question unhesitatingly
in the affirmative if the Italian Government
has resolved to implement one of the three
original possibilities, as did the Netherlands
Government. Then it could have been said
that the Italian Government had no cause
to discuss the lawfulness of the other two
possibilities and in particular to maintain
the arguments in law that it had not yet had
any cause to use its opportunity to submit
comments on the two other possibilities.

Since, however, the Italian Government re­
jected all three of the possibilities submitted
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to it by the High Authority for comments as
conceivable ways of fulfilling the Treaty, it
must be assumed that it examined all three

possibilities and commented on them all.

In view of these circumstances was it neces­
sary to hear further comments in relation to
the legal view subsequently adopted by the
High Authority? The meaning of the pro­
cedural provisions of Article 88 can scarcely
require this. Article 88 does not provide that
a decision may be adopted by the High
Authority only where the Government
concerned has previously had the opportu­
nity to submit its comments on the wording
contained in the decision itself. The princ­
iple guaranteeing the right to be heard is in­
tended only to guarantee that opportunity
should be given to submit comments on the
problems dealt with in the decision.

The alteration of the legal position of the
High Authority consists in the present case
not in the introduction of completely new
points of view but in a limitation of the or­
iginal view by leaving out one of the possi­
bilities originally provided for. The decision
of the High Authority thus kept within the
terms laid down by its letter of 12 August;
the Italian Government was not confronted

in the decision with a legal question new to
it.

As regards the question generally the Italian
Government explained in its observations
of 8 January 1959 how far the obligations of
the States in the transport sector extended
in its view. The views were accordingly
clearly delimited after the exchange of let­
ters. In view of this it would be only mea­
ningless formality if the High Authority
were compelled once again to notify this
government of the alteration in its view­
point before taking a definite decision. For
the clear and unambiguous opinion voiced
by the Italian Government on the more ex­
tensive possibilities originally proposed by
the High Authority could not give rise to
any expectation that the matter might be
settled by the subsequent more limited pos­
sibilities.

Perhaps what the High Authority did was
not quite correct. Since, however, the objec­

tive of the procedural provisions of Article
88 has been fulfilled and thus the rights of
the Italian Government have been cur­

tailed, in my view the Court should not re­
gard the slightly incorrect application of the
provisions as non-compliance with basic
formalities which could justify annulment.

III — Insufficient statement of reasons

A further question arises in the sphere of
procedural rules which likewise has also not
been expressly mentioned but which the
Court must deal with of its own motion.

This question arises if the letter of 12
August is compared with the reasons for the
contested decision.

At the end of the first-mentioned letter the

High Authority observes that it would fol­
low closely the subsequent notification to
ascertain whether the objectives of the
Treaty were in this way being achieved in a
satisfactory manner. In the grounds of the
decision, according to which subsequent
notification does not accord with the Trea­

ty, it is simply observed that none of the
governments has applied any of the three
possibilities or stated that it was prepared to
apply them fully. Mention is then made of
the Netherlands and French comments —

nothing is said about the answer of the Ital­
ian Government — and the observation is
made:

'In these circumstances the Member States

have not fulfilled one of their obligations
under the Treaty establishing the European
Coal and Steel Community.

To fulfil this obligation the governments
must apply one of the first two solutions as
set out under 3 (a) and (b).'

In my opinion there is a certain illogicality
here on the part of the High Authority
'which, on the one hand, says that the States
have not fulfilled an obligation under the
Treaty as a result of not applying one of the
three possibilities which were contained in
the letter of 12 August 1958 and, on the
other hand, states that the. governments
were obliged to adopt one of the first two
solutions if they wished in future to satisfy
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their obligations under the Treaty. Under
Article 88 of the Treaty the duty, the non-
fulfilment of which is complained of in re­
spect of the past, cannot differ from the
duty which is required to be fulfilled in the
future. In fact this does not seem to be the

view of the High Authority. The latter is re­
luctant, however, to say expressly that it
has considerably changed its view of the
States' obligations under the Treaty in the
transport sector; it gives no reasons justify­
ing its change of view.

The reasons which it sets out in support of
its altered view of the law in Decision No

18/59 basically agree with the reasons
which are contained in the letter of 12

August 1958 to support the wider interpre­
tation of the third paragraph of Article 70.
In both it is said that the obligation to pu­
blish tariffs must be fulfilled so that the

functioninig of the Common Market may
be ensured; in both cases it is stressed that
the functioning of the Common Market re­
quires the checking on discrimination to be
tightened and makes necessary certain
measures on prices. Finally, in both cases it
is stressed that for the said objectives it is
necessary for producers and consumers to
be informed of scales, rates and tariff rules.

May this fact, that is, the omission of par­
ticular reasons for the changed legal point of
view, be regarded as a fundamental defect
in form? The obligation on the High Au­
thority to give reasons for its decisions,
which obligation is expressly stressed and
repeated in Article 88, can certainly not
mean that all conceivable objections and
points of view must be discussed. The rea­
sons must be sufficient to make the funda­

mental grounds of the decision of the High
Authority apparent and capable of being
checked. It should not be overlooked, how­

ever, that a decision under Article 88 is not
an isolated measure of the High Authority
but the result of a multifarious procedure
which was started in the present case by the
letter of the High Authority of 12 August
and continued with the hearing of the
States concerned. It is therefore proper to
require the High Authority in its final deci­
sion to discuss the fundamental comments

of the States concerned. In particular in my
view the High Authority is required to give
reasons for a change in its legal position
which may occur in the course of the proce­
dure. In a procedure which is very import­
ant and possibly has serious consequences
for the States concerned the High Authority
is required to give careful and particularly
detailed reasons for its legal view. What
have previously been given as reasons for a
substantially wider interpretation can in no
way be regarded as sufficient reasons for a
much narrower view to the prejudice of the
States. The High Authority is required to
give the reasons for which it has changed its
view and why in its opinion what was orig­
inally regarded as acceptable fulfilment of
the Treaty is no longer so and whether this
is due to purely legal reasons or to the re­
sults of a long period of observation. The
fact that none of the States in question has
accepted the original proposal of the High
Authority cannot in itself be justification
for abandoning a view previously given of­
ficially by the High Authority.

I therefore conclude that insufficient rea­

sons are given for the decision of the High
Authority in so far as it limits the original
view. This observation has direct relevance

to Article 2 of the decision. Since however

the other provisions of the decision cannot
stand on their own, the defect in form can
lead only to an annulment of the decision in
its entirety.

C — General conclusion

I propose that there should be a finding in favour of the Italian Government and
that the decision of the High Authority should be declared null and void for not
complying with fundamental formalities. The High Authority should bear the
costs of the action.
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