OPINION OF MR LEGER — CASE C-241/95

OPINION OF ADVOCATE GENERAL LEGER
delivered on 17 October 1996 ~

1. The Queen’s Bench Division of the High
Court of Justice, London, has referred to the
Court for a preliminary ruling a number of

questions concerning the validity of two
provisions of Regulation (EC) No 214/94, 1

The relevant legislation

2. In accordance with the Community’s
undertakings in the context of the General
Agreement on Tariffs and Trade (GATT), the
Council opened a 1994 Community tariff
quota of 53 000 tonnes for certain categorics
of frozen beef by mecans of Regulation (EC)
No 130/94,2 leaving detailed rules for the
application of the regulation to be adopted
by the Commission in accordance with the
procedurc laid down in Article 27 of Regu-
lation (EEC) No 805/68,3 which involves
consultation of the Beef Management Com-
mittee.

* Original language: French.

1 — Commission Regulation (EC) No 214/94 of 31 January 1994
laying down derailed rules for the application of Council
Regulation (EC) No 130/94 with rcgard to the import
arrangements for frozen beef falling within CN code 0202
and products falling within CN code 0206 2991 (OF 1994
L 27, p. 46).

2 — Council Regulation (EC) No 130/94 of 24 January 1994
opening and providing for the administration of 2 Commu-
nity tariff quota for frozen meat of bovine animals falling
within CN code 0202 and products falling within CN code
0206 29 91 (1994) (O] 1994 L 22, p. 3).

3 — Regulation (EEC) No 805/68 of the Council of 27 June 1968
on the common organization of the market in beef and veal

(QJ, English Special Edition 1968 (1), p. 187).
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3. Products imported into the Community
under this tariff quota qualify for a Common
Customs Tariff duty reduced to 20% and an
import levy of 0%. ¢

4. The tariff quota is divided into two parts
(referred to hereinafter as the ‘traditional
quota’ and the ‘non-traditional quota’):

— 42400 tonnes ‘traditional

operators” and

(80%) for

— 10600 tonnes (20%) for ‘other opera-
tors’, 5

5. Traditional operators are defined in
Article 2(a) of Regulation No 130/94 as
those who have cffected imports into the
Community within the tariff quota over the

4 — Article 1(3) of Regulation No 130/94.
5 — Article 2(a) and (b) of Regulation No 130/94.
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last three years, whilst other operators are
defined in Article 2(b) as those who can
prove that they have engaged in trade with
third countries, involving a minimum quan-
tity and for a period to be determined, in
beef and veal other than that to which the
import arrangements apply and excluding
meat which is the subject of inward or out-
ward processing traffic.

6. Nothing in the rules prevents a traditional
importer from participating in the quota
reserved for other operators, provided that
he fulfils the conditions of cligibility regard-
ing the latter.

7. The Commission is required by Article 4
of Regulation No 130/94 to adopt dctailed
rules for the apphcnlon of the rcgulanon by
dclcrmmmg, in particular, the minimum
quantity and the reference period referred to
in Article 2(b) of Regulation No 130/94.

8. This was donc by mecans of Commission
Regulation No 214/94, Article 1(2) of which
lays down the conditions of eligibility for
other operators. The conditions are couched
in the alternative, cach applicant being
required to prove either that he imported at
least 50 tonnes of beef in 1992 and 80 tonnes
in 1993, or that he cxported at least 110

tonnes in 1992 and 150 tonnes in 1993; the
beef imported or exported to third countries
must not be subject to quotas.

9. The allocation of the traditional quota and
the other operators’ quota is governed by
Article 1(3) and Article 1(4) respectively of
Regulation No 214/94. The traditional quota
is allocated among traditional operators in
proportion to the level of imports during the
reference years whereas the quota for other
operators is allocated in proportion to the
quantitics applicd for by cligible operators.
In practice, however, cligible operators apply
for the maximum amount of 50 tonnecs
(referred to in Article 3(3), third indent, of
chulation No 214/94) In such a case, allo-
cation by quantity applied for and allocation
by application arc the same. ¢

10. Article 2(2) of Regulation No 214/94
provides that companies arising from merg-
ers where cach part has rights pursuant to
Article 1(1) 7 shall enjoy the same rights as
the companics from which they are formed.
The provision does not apply to applications
by other operators, as cxplained by the
Commission in an information note
addressed on 5 February 1992 to all the
Member States regarding the corresponding
article in Commission Regulation (EEC)

[3 Commission abscrvations, point 16
7 — That is to say, thosc accorded to traditional opcrators.
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No 3701/91 of 18 December 1991 laying
down detailed rules for the application of the
import arrangements provided for in Coun-
cil Regulation (EEC) No 3667/91 for frozen
meat of bovine animals covered by CN code
0202 and products covered by CN code
0206 29 91. 8

Facts

11. These proceedings concern a case
brought by 27 companies belonging to the
Shnger family against the agricultural inter-
vention agency in the United Kingdom, the
Intervention Board for Agricultural Produce
(‘the Intervention Board’). All but one are
members of a group (‘the Slinger group’ or
‘the group’), the other company remaining
outside the group but still under the control
of the Slinger family.

12. The companies are meat producers,
wholesalers and traders based in Lancashire.
The Slinger Group had an annual turnover in
1993 of approximately UK £35 000 000 and
is thus a medium-sized company as far as the
meat trade is concerned.

8 — OJ 1991 L 350, p. 34.
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13. When the first company in the group
was established in 1952, its activities were
those of retail and contract butchers. Since
then the group has expanded both its range
of activitics and their geographical scope:
today the Slinger group comprises slaughter-
men and meat wholesalers serving butchers
throughout Lancashire and is engagcd in
meat trading and boning contractmg as well
as the preparation and processing of meat.
The group now has various plants and cold
stores. The group expanded in the late 1980s
through the acquisition of several production
and trading companies. It also extended its
operations, notably by engaging in trade in
frozen beef with third countries. The bulk of
this trade is made up of exports but the
group is also involved in imports. In 1993
the group received the Queen’s Award for
Export.

14. Of the 27 applicant companies, eight
first registered as traders with the Interven-
tion Board in 1988, and 19 in 1991.

15. None met the cligibility criteria for the
GATT quota until 1993, when 13 of them
became eligible for the quota reserved for
other operators.
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16. In 1994, those 13 companies qualified for
traditional quota on the basis of the fact that
they had imported beef into the Community
within the quotas (in this case the quota for
other operators) over the preceding three
years, in accordance with Article 2(a) of
Regulation No 130/94.

17. In 1994 those 13 companies, together
with the other 14, applied for non-traditional
quota in order to increase their quota alloca-
tion.

18. Rejecting their applications, the Inter-
vention Board communicated two decisions
to them: in the first, their application for
non-traditional quota was rejected on the
ground that they had been unable to show
that they had exported 150 tonnes of meat in
1993, while in the sccond, they were
informed that they could not rely on
Arucle 2(2) of Rcgulation No 214/94
becausc that provision did not cntitle them
to combine their performances in order to
qualify as other operators.

19. The national court states that in 1992
three of the companies cxported less than
110 tonnes, and that a further four compa-

nies exported less than that amount in 1993,
so that the conditions required in 1994 for
obtaining other opcrators’ quota would not
have been met by those seven companies
even if the export threshold had not been
raised. That is acknowledged by the appli-
cants in the main procecedings when they
state that had they been authorized 1o rely
on Article 2(2) of Regulation No 214/94, as
requested in their carlier application to the
Intervention Board, they would have reached
the cligibility threshold.

20. The companies have asked the High
Court of Justice, Queen’s Bench Division, to
quash the two decisions of the Intervention
Board, and they challenge the validity of the
legal basis on which the Community import
quota for 1994 for certain categories of fro-
zen beef and for certain categories of frozen
beef products, as provided for by Regulation
No 214/94, was allocated among Commu-
nity traders. In particular, they claim that the
Commission cxcceded its powers under
Regulation No 130/94 by fixing the amount
of beef to have been exported during the
previous year at 150 tonnes in Article 1(2) of
Regulation No 214/94, an act which also
infringes various principles of Community
law. They also claim that the omission of the
provision permitting companics to combine
their performances in order to meet the cli-
gibility criteria for other operators breaches
the principle of non-discrimination and runs
counter to the aim of the Community egis-
lature.
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21. They claim that the damage they have
suffered as a result of the application of the
regulations amounts to UK £200 000,

The questions referred for a preliminary
ruling

22. In order to assist it in ruling on the par-
ties” claims, the national court has referred
the following two questions to the Court of
Justice for a preliminary ruling:

Is Article 1(2) of Commission Regu-
lation (EC) No 214/94 invalid and con-
trary to EC law to the extent that it
required operators sceking to qualify
for 1994 quota referred to in that sub-
article on the basis of their past beef
exports to have exported at least 150
tonnes in the previous year, rather than
110 tonnes as had been required in
1993? In particular, is Article 1(2)
invalid and contrary to EC law as:

(a) exceeding the powers conferred
upon the Commission by Council
Regulation No 130/94;
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(b)infringing the principle of propor-
tionality;

(c) infringing the principle of legitimate
expectations;

(d) infringing the duty to give adequate
reasons pursuant to Article 190 of
the EC 'Treaty; and/or

(e) having been adopted without proper
consultation of the Beef Manage-
ment Committee, contrary to
Article 4 of Regulation No 130/94
and Article 27 of Regulation
No 805/68?

Is Article 2(2) of Commission Regu-
lation (EC) No 214/94 invalid and con-
trary to EC law, to the extent that it
excludes companies arising from merg-
ers where cach part has rights pursuant
to Article 1(2) of that regulation from
the opportunity to cumulate their past
trading performance? In particular, does
Article 2(2) violate:

(a) the principle of non-discrimination,
in so far as companies deriving their
rights from Article 1(1) of that regu-
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lation can merge and cumulate their
past trading performance for the
purpose of obtaining quorta, whereas
companies deriving their rights from
Article 1(2) cannot; and/or

(b) the guarantce referred to in the sec-
ond recital to Council Regulation
(EC) No 130/94 of continuing access
to quota by all interested operators
within the Community?’

A — Admissibility of the reference

23. The United Kingdom queries (without
adopting a position on it, however) the
admissibility of the questions, referring to
the judgment of the Court of Justice in TWD
Textilwerke Deggendorf,® in which it was
held that it would be incompatible with the
principle of legal certainty to permit the
addressee of a dccision individually and
dircctly affected thereby to challenge the
validity of the decision before the national
courts after he has failed to bring an action
under Article 173 of the Treaty within the
proper time-limit. 10

9 — Casc C-188/92 [1994] ECR 1-833.
10 Paragraphs 25 and 26.

24. The Court has consistently held that for
an individual to be able to challenge a Com-
munity regulation on the basis of Article 173
of the Trcaty he must be able 1o show that
the contested provisions in the regulation are
of direct and individual concern to him and
that his position is distinguishable from that
of any other cconomic operator. '

25. In the case before us today there is no
indicarion in the documents in the file that
the contested provisions of Regulation
No 214/94 constitute a disguised decision
against the members of the Slinger group
dircctly and individually. On the contrary,
they are addressed, in abstract and genecral
terms, to unidentified persons, they apply in
situations which are objectively defined and
they concern the applicants in the main pro-
ccedings only in their objective capacity as
traders in the relevant sector in the same way
as any other cconomic operator in the same
situation. In the light of the information
before the Court 1 consider that any action
brought by the applicants in the main pro-
cecedings under Article 173 of the Treaty
would have been declared inadmissible. 12

26. My view is thercfore that the casc-law
cited is not applicable here and that the refer-
ence is admissible.

11 — Scc mter alia Case C-354/87 Weddel v Commssion [1990]
ECR 1-3847, paragraphs 18 to 23, and Case C-309/89
Codornin v Counal [1994] ECR 1-1853, paragraphs 19
10 22.

12 — Joincd Cases 16/62 and 17/62 Confédération Natonale des
Productenrs de Friats et Légumes and Others v Conned
11962) ECR 471 and Casc C-213/91 Abertal and Odhers v
Commnussion {1993] ECR | 3177, paragraphs 19 and 20.
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B — Reply to the first question

27. This question secks a ruling on the valid-
ity of Article 1(2) of Regulation No 214/94
in so far as it reserves the non-traditional
quota to applicants able to show that their
exports of becf to third countries amounted
to at least 110 tonnes in 1992 and 150 tonnes
in 1993.

28. The applicants in the main proceedings
complain that the Commission raised the
previous threshold by 30% and in so doing:

(a) exceeded the powers conferred on it by
the Council;

(b) breached essential procedural require-
ments (failure to give reasons or to con-
sult the Beef Management Committee);

(c) violated various general principles of
Community law (the principles of pro-
portionality and legitimate expcctation).

I-6708

The plea that the Commission exceceded its
powers

29. The applicants in the main proceedings
allege that the Commission abused its pow-
ers by substituting in Regulation No 214/94
aims contrary to those duly fixed by the
Council in Regulation No 130/94.

30. They ascribe to the Commission two
aims. In the first place, it sought to restrict
the number of applications for non-
traditional quota in order to avoid having
recourse to balloting, despite the fact that it

" is provided for by the Community regula-

tions, 13 and in the second place it wished to
avoid the creation of ‘paper companies’, that
is to say companies created solely in order to
enable the group to which they belong to
make the most of the scheme for allocating
the non-traditional quota.

31. Conversely, they maintain that the
objectives pursued by the Council originally
were three. In the first place, the Commu-
nity quota had to be allocated among genu-
ine operators. The Commission’s task was
therefore to make arrangements to ensure
that the activities of the operators were

13 — Article 4(2), sccond indent, of Regulation No 214/94.
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genuine. ¥ Sccondly, the Council itself
defined ‘genuine opecrators’ as being those
with a representative level of trade with third
countries. 15 The applicants in the main pro-
ceedings conclude that raising the minimum
exports to third countries which must be
achicved in order to qualify for non-
traditional quota would be justified only if
there was found to be a significant increase
in exports of beef from the European Union
to third countries. Lastly, the Council sought
to cnsure cqual and continuing access to
quotas for all interested operators.

32. 1 cannot subscribe to that analysis.

33. It should be remembered that by
Article 4 of Regulation No 130/94 the
Council has entrusted to the Commission
the task of determining the eligibility criteria
for the quota reserved for other opcrators
(that is to say, the minimum quantitics and
the reference period provided for in
Article 2(b) of Regulation No 130/94). The
same provision requires those rules to be
adopted in accordance with the procedure
laid down in Article 27 of Regulation
No 805/68, known as the ‘management com-
mittee’ procedure, which enables the Council
to reserve its right to intervene.

14 - Third recital 1n the preamble to Regulation No 130/94.
15 - Ibid.

34. It is therefore clear that the Commission
has the power to adopt the measures at issuc
— a point which bas not been challenged by
the applicants in the main action.

35. I would add that the Court has acknowl-
edged that the Commission enjoys a wide
discretion in such matters. It has stated that

. since in the sphere of the common agri-
cultural policy 16 the Commission alone 1s
able to monitor continually and closcly
trends on the agricultural markets and to
act with urgency if the situation requires,
the Council may find it nccessary to confer
on the Commission wide implementing
powers (scc, in particular, Case 23/75 Rey
Soda v Cassa Conguaglio Zucchero [1975]
ECR 1279, paragraph 11). Wide powers of
implementation are all the more justified in
the present casc in that they must be exer-
cised in accordance with the “management
committce” procedure, which allows the
Council to reserve its right to intervene (Rey
Soda, paragraph 13)’. 17

36. It is nccessary, nevertheless, to consider
whether the measures adopted by the Com-
mission reflect the purpose of the regulation.

37. The purposc of Regulation No 130/94 is
defined in the second recital in the preamble.
It is ‘to guarantce ... cqual and continuing

16 —~ The casc concerned hkewise the common organivation of
the markets i beef and veal.

17 Joined Casces C 296/93 and C 3087/93 French Republic and
Ireland v Compmussion 11996) ECR 1 795, paragraph 22
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access by all interested operators within the
Community to the quota’. The third recital
describes the means to be used to achieve
that purpose and states that ‘the arrange-
ments consist of the allocation by the Com-
mission of the quantities available to tradi-
tional operators and to operators engaging in
trade in beef and veal; ... in order to ensurc
that the activities of the latter operators are
genuine, only quantities of a certain size rep-
resentative of trade with third countries
should be considered’. The statement of pur-
pose in the second recital in the preamble to
Regulation 214/94 likewise indicates that the
aim of the regulation is to be achieved by
restricting access to the quotas to those “who
can demonstrate the genuine nature of their
business and who apply for quantities of
some significance’.

38. In Weddel '® the Court confirmed that
the aim of the import arrangements for beef
in the context of the GATT tariff quotas was
to guarantee equal and continuing access to
the quota for all interested operators, and
criticized actions likely to disturb the opera-
tion of the scheme and to undermine its pur-
pose.

39. The Commission’s arguments must be
upheld. By artificially fragmenting the econ-
omic structure of their group in order to

18 — Paragraph 35.
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claim the largest possible sharc of the non-
traditional quota, these operators are adopt-
ing an approach which is liable to disturb the
proper functioning of the scheme, to evade
the application of the rule laid down in
Article 3 of Regulation No 214/94 and to
undermine the principle that all interested
opcrators must have cqual and continuing
access to quotas.

40. Contrary to the assertions of the appli-
cants in the main action, the Council does
not appear to have sought to establish a link
between the amounts or quantities deter-
mined by the Commission and trends in
exports or imports with third countries. The
third recital in the preamble to Regulation
No 130/94 states merely that ... in order to
ensure that the activities of the latter opera-
tors (that is to say, other than traditional
ones) are genuine, only quantities of a certain
sizc representative of trade with third coun-
tries should be considered’, which means
that operators which have imported or
exported significant amounts will qualify for
a quota (that is to say, will have the right to
import). Raising the threshold for exports to
third countries appears to be an effective
method of achieving the purpose set by the
Council.

41. I must therefore conclude that the plea
of excess or abuse of powers must be
rejected.
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The alleged breach of the principle of pro-
portionality

42, Having rccalled the purposc set by the
Council, I shall now consider whether the
Commission went beyond what was appro-
priate and neccessary to achieve it. 1?

43. The Court has held that ‘where the
cvaluation of a complex economic situation
is involved, the Commission and the Man-
agement Committce enjoy a wide measure of
discrction. In reviewing the legality of the
exercise of such discretion, the Court must
confinc itself to cxamining whether it dis-
closes manifest error or constitutes misuse of
power or a clear disregard of the limits of its
discretion on the part of that institution’. 20

44, The Court’s task is therefore to deter-
mine whether there was a manifest error in
the evaluation of the situation on the rel-
cvant market, whether the Commission
sclected a measure which was manifestly
inappropriate for the purpose and whether
the measure chosen was necessary in order
to achicve those purposes.

19 — France and freland v Conmmmission, paragraph 30.
20 Ibid., paragraph 31.

45, 1 shall start with the first of those points.

46. I have recalled that the purpose of Regu-
lation No 130/94 is to guarantec equal and
continuing access to the quota for all inter-
ested operators in the Community.

47. The Commission has ensured such con-
tinuity of access to the quotas by allocating
the largest part of the quota to traditional
operators. In their casc, regardless of the vol-
ume of trade with third countrics and pro-
vided that they prove that they have quali-
ficd for quotas during the last three ycars,
they are assurcd the allocation of a quota.
Equal access to quotas is guarantced by
opening part of the quotas to new opcrators
and by the rule that no more than onc appli-
cation may be made by cach applicant. 2

48. The figures produced by the Commis-
sion indicating the proliferation in applica-
tions (which increased by approximately
78% between 1992 and 1993) have not been
challenged, any more than its analysis of the
reasons for the increase. Conditions on the
Community market do not appear to have
been such as to warrant a large increase in

21 Article 3 of Regulation No 214/94.
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the number of traders taking up trade in fro-
zen beef. It must thercfore be taken to be the
result of the artificial creation of companies
with a view to qualifying for quotas, that is
to say, the fragmentation of a large economic
unit into small ones which are not really
independent of the main one and which have
been created solely in order to obtain a large
quota.,

49. Furthermore, it is not disputed that the
applicants adopted the strategy described by
the Commission in order to obtain the larg-
est possible share of the non-traditional
quota. Their second application to the Inter-
vention Board (to be permitted to achieve
the threshold by means of merger) removes
any doubt as to that. Such conduct is incom-
patible with the purpose which the Council
sought to achieve, 22

50. It must therefore be held that it has not
been shown that the Commission committed
a manifest error in its evaluation of the mar-

ket.

51. Let us see, next, whether, as the appli-
cants in the main action maintain, the meas-
ure is manifestly inappropriate to the

22 — Sce paragraph 39 of this Opinion.
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purposc and recourse to a ballot would have
been better suited to the market conditions.

52. I share thc Commission’s views on this
point. Balloting would merely have aggra-
vated the phenomenon. It would encourage
the fragmentation of economic units into
multiple companies for the sole purposc of
obtaining the best possible chance of qualify-
ing for and obtaining a share of that quota.

53. On the contrary, raising the threshold as
much as the Commission did was the only
adequate solution to the problem and was,
moreover, in accordance with the aim to be
achieved. This case illustrates perfectly the
efflcacy of that measure, and likewise its
necessity.

54. I must conclude, therefore, that the
measure adopted by the Commission does
not breach the principle of proportionality
and that this plea must be rejected.
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The alleged breach of the principle of protec-
tion of legitimate cxpectations

55. The applicants in the main action claim
that the Commission could not raisc the
threshold for exports of beef to third coun-
tries in the way in which it did without
breaching the legitimate cxpectations of the
traders concerned. The Commission ought
to have consulied them and to have informed
them in good time that the Community leg-
islation was to be changed so that they could
manage their finances cflectively.

56. The Commission observes that the tariff
quota is administered on an annual basis.
There was nothing in Regulations Nos
214/94 and 130/94 o suggest that the cligi-
bility eriteria would remain unchanged. The
criteria arc always fixed after the relevamt
reference period is closed and before applica-
tions arc lodged for the current year, in order
to preclude speculative applications and to
ensurc the smooth running of the scheme.
The documents in the case-file, and the
admissions of the applicants in the main
action themselves, indicate that they specu-
lated on the absence of an increase in the
cxport thresholds. In so doing they ran a
risk, a risk which they accepted. As the
Commission has pointed out, morcover, the
threshold has been raised by much larger
amounts in the past: in 1992, for instance, it
was increased by 120%.

57. The United Kingdom has obsecrved that
the way in which the applicants in the main
action arranged their affairs was clearly
inspired by a speculative approach and that
the Slmgcr group clearly sct out to take
maximum advantage of the arrangements, an
attitude which i1s not unlawful, any more
than was the Commission’s concern to
employ effective means of combating that
type of speculation. IHowever, the Slinger
group should not minimize the risk inherent
in any speculative endecavour.

58. I consider the views of the United King-
dom and the Commission correct.

59. As the Court has consistently held,
traders cannot have a legitimate expectation
that an existing situation which is capable of
being altered by the Community institutions
in the exercise of the discretionary powers
will be maintained; this is particularly true in
an arca such as the common organization of
markets which involve constant adjustments
to meet changes in the economic situation
(see, in particular, Crispoltoni [Joined Cascs
C-133/93, C-300/93 and C-362/93 [1994]
ECR 1-4863] ... paragraph 57)°. 23

23 — France and Ireland v Comnussion, paragraph 59.
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60. The Court has also stated that the prin-
c1pIe of the protection of lcgmmate expecta-
tions does not mean that an existing situation
cannot be changed by a regulation, prov1dcd
that the adoption of such measures is fore-
seeable and notified in good time. 24

61. As the Commission stated in the obser-
vations to which I have already referred,
thosc conditions were satisfied in this case.

62. Premature announcement, especially

before the end of the reference period, of the

new eligibility criterta would have deprived
the regulations of any useful effect. In such a
case the “speculating’ group would mercly
redistribute the export certificates among the
companies specially constituted for the pur-
pose before the end of the reference period,
taking care to abide by the new thresholds.
Any prudent operator, in particular one who
participates regularly in the allocation of

quotas, is perfectly acquainted with the way -

in which the rules are drawn up. It is appar-
cnt both from the documents in the case 25
and the hearing that the Slinger group must
be regarded as a particularly astute and dili-
gent operator. Its management was aware not
only that the threshold might be changed but
also when that was likely to occur. The
applicants in the main proceedings cannot

24 — Sce for cxample Case C-368/89 Crispoltoni [1991]

ECR I-3695, paragraph 21.

25 — In particular paragraphs 29, 30 and 34 of the obscrvations
submitted by the apphcants in the main proccedings.
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therefore reasonably claim that the Commis-
sion violated the principle of the protection
of legitimate cxpectations in their case, espe-
cially since their conduct was liable to dis-
turb the proper functioning of the Council’s
scheme.

63. This plea must therefore be dismissed.

Inadequate statement of reasons

64. The applicants consider that the Com-
mission failed to fulfil its obligation to state
reasons under Article 190 of the Treaty.

65. However, the Court has invariably held
that ‘the statement of the reasons on which
regulations are based is not required to
specify the often very numerous and com-
plex matters of fact or of law dealt with in
the regulations, provided that the latter fall
within the general scheme of the body of
measures of which they form part’ 26 and
that in order to satisfy the requirements of
Article 190 of the Treaty it is sufficient that
the statement of reasons is ‘appropriate to
the nature of the measure in question. The
reasoning of the institution which adopted
the measure must be stated clearly and
unequivocally, so as to inform persons con-

26 — Particularly in agricultural affairs: sec in particular Case
55/87 ansel [1988] ECR 3845, paragraph 23, and Casc
250/84 Eridania and Others v Cassa Conguaglio Zucchero
[1986] ECR 117, paragraph 38.
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cerned of the justification of the mecasure
adopted and to cnable the Court to cxercise
its powers of review.” 27

66. Regulation No 214/94 satisfies those
requircments as regards the explanation of
the reasons for raising the export threshold.
Inter alia, the regulation refers expressly to
Regulation No 130/94, which states the pur-
pose of the scheme and the general principles
on which the tariff quota is to be adminis-
tered. The second recital in the preamble to
Regulation No 214/94 underlines the need 1o
ensurc a smooth transition from the arrange-
ments based on national administration to
those administered by the Community, bear-
ing in mind the special aspects of trade 1n the
products in question; it also states that access
to the sccond part should be restricted to
operators able to demonstrate the genuine
nature of their business and who apply for
quantitiecs of some significance. The ffth
recital refers 10 the need for cffective man-
agement and the prevention of fraud. Consc-
quently, we must conclude that the reasons
which led the Commission to change the cli-
gibility criteria for opcrators sccking a share
of the sccond part of the Community quota
were stated clearly and unequivocally.

67. The plea of lack of an adequate state-
ment of reasons must thercfore be dismissed.

27 - Most recenly, France and Ireland v Comnussion, para
graph 72.

Consultation of the Beef Management Com-
mittee

68. Thc applicants claim that the adoption of
Regulation No 214/94 did not comply with
the procedure laid down by the Council
because, they maintain, the Management
Committee was consulted too late.

69. The United Kingdom and the Commis-
sion maintain that that argument s
unfounded inasmuch as the applicants
acknowledge clsewhere that the consultation
took place and that the result is reflected in
the seventh recital in the preamble 1o Regu-
lation No 214/94.

70. I consider that this plea must indeed be
rejected.

71. Regulation No 805/68 docs not require
the observance of any time-limit between the
day on which the matter is referred to the
Management Committee and the day on
which it must deliver its opinion. Article
27(2) states merely that it is to deliver 1ts
opinion within a time-limit to be set by the
Chairman.
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72. The Court has had occasion to rule on
the tasks, the powers and the scope of deci-
sions taken by the Commission under the
so-called Management Committee pro-
cedure.

73. In Késter 28 the Court defined the tasks
of the Management Committeec as ‘to give
opinions on draft measures proposed by the
Comimission ... to ensure permanent consul-
tation in order to guide the Commission in
the exercise of the powers conferred on it by
the Council and to enable the latter to sub-
stitute its own action for that of the Com-
mission’, although the Management Com-
mittec may never ‘take a decision in place of
the Commission or the Council’. The Court
also stated that the Commission ‘may adopt
immediately applicable measures whatever
the opinion of the Management Committee’
and that “where the Committee issues a con-
trary opinion, the only obligation on the
Commission is to communicate to the
Council the measures taken.” The Court con-
cluded that ‘consequently, without distorting
the Community structure and the institu-
tional balance, the Management Committee
machinery enables the Council to delegate to
the Commission an implementing power of
appreciable scope, subject to its power to
take the decision itself if necessary’. 29

28 — Casc 25/70 Einfubr-und Vorratsstelle [iir Getreide und Fut-
termittel v Késter, Berodt & Co. [1970] ECR 1161.

29 — Paragraph 9.
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74. Morecover, a study of the decisions of the
Court of Justice on the effect of opinions of
the Management Committee reveals that
such effect is very limited.

75. The Court has held that applicants may
not rely on a discrepancy between the mea-
sures adopted and the preparatory docu-
ments, reflecting the proposals which were
submitted to the Management Committee, in
order to challenge the lawfulness of a Com-
mission regulation, 30 stating that ‘the infor-
mation contained in preliminary documents
may not be elevated to the status of a rule of
law on the basis of which criticism may be
directed at the decision which was ultamately
adopted by the Commission in consultation
with the Management Committee. No regard
may therefore be had to the conclusions
which the applicants have drawn, as a means
of quantifying the damage suffered by them,
from a comparison of the proposals origi-
nally put to the Management Committee
with regard to the minimum price for the
raw material and the processing costs’. 31

76. Similarly, it has held 32 that the absence
of an opinion from the Management Com-
mittee has no effect on the validity of the
measures adopted by the Commission
because, in the words of the Court, ‘it is
only if the Commission adopts measures
which arc not in accordance with the opin-
ion of the Committee that those measures
must be communicated to the Council.
Accordingly, the absence of an opinion by

30 — Joined Cases 194/83 to 206/83 Asteris v Commission {1985]

ECR 2815.
31 — Paragraph 17.
32 — Case 35/78 Schouten v  Hoofdprodukischap woor

Akkerbouwprodukten [1978] ECR 2543,
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the Committee in no way affects the validity
of the measures adopied by the Commis-
sion’. 33

77. In this instance the Committce was not
only consulied but delivered a favourable
opinion. We must therefore conclude that
the contested measure cannot be declared
invalid.

C — Reply to the second guestion

78. The second question sccks a ruling on
the validity of Article 2(2) of Commission
Regulation (EC) No 214/94 1o the extent
that it precludes companies arising from
mergers where each part has rights pursuant
to Article 1(2) of the regulation from com-
bining their past trading pcrformance.

79. The applicants in the main proccedings
claim that by depriving them of that option,
which is open to companies deriving rights
from Article 1(1) of the regulation, the Com-
mission has violated the principle of non-
discrimination and disrcgarded the objective
pursued by the Community legislaure, set
out in the second recital in the preamble to
Regulation No 130/94, of guarantccing con-
tinued access to the quota for all interested
Community operators.

80. The United Kingdom and the Commis-
sion observe that the reply to that question is

33 — Paragraphs 45 and 46.

irrelevant to the facts before the national
court. They arguc that Article 1(1) of Regu-
lation No 214/94 does not apply to the facts
set out in the order for reference. The appli-
cants in the main action complain that they
were cxcluded from the non-traditional
quota and they challenge one of the rules
determining the eligibility criteria. However,
the provision in question determines onc of
the rules for allocating the quota for tradi-
tional operators. It therefore governs situa-
tions created prior to the applicants’ onc and
can be of no use in determining the outcome
of the dispute.

The alleged breach of the principle of non-
discrimination

81. I may say straightaway that I do not
consider that the principle of non-
discrimination was breached in this casc.
Article 2(2) of Regulation No 214/94 is a
special provision the purposc of which is to
lay down the practical mecans by which the
quota for traditional opecrators is to be allo-
cated. The actual wording is as follows:
‘Companics arising from mergers where each
part has rights pursuant to Article 1(1) shall
cnjoy the same rights as the companics from
which they are formed’. 3¢

82. It is clear that on the facts of this case
the situation of the companies party to the
dispute is quite different. Nonc of them

34 — My emphasis.
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fulfils the criteria of eligibility for a share in
the quota, in whatever capacity. 35

83. However, therc is a line of decisions to
the effect that ‘the prohibition of discrimi-
nation laid down in Article 40(3) of the EEC
Treaty is only a specific expression of the
general principle of equality in Commumty
law, which requires that comparable situa-
tions must not be treated differently and dif-
ferent situations must not be treated in the
same way unless such treatment is objec-
tively justified (see, inter alia, Case C-56/94
SCAC v ASIPO [1995] ECR 1-1769, para-
graph 27). 3¢

84. Since they were not in a situation com-
parable to that provided for by Article 2(2)
of Regulation No 214/94, they cannot val-
idly claim to have been the subject of dis-
criminatory treatment by having a different
rule applied to them.

85. The plea that there was some form of
discrimination therefore cannot stand.

35 — Paragraph 13 of the order [or reference.

36 — Sce, inter alia, France and Ireland v Commission, para-
graph 49.
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Failure to observe the objective pursued by
the Council in Regulation No 130/94

86. The applicants in the main action claim
that the Commission has failed to guarantee
cqual and continuing access for all interested
operators to the GATT quota by depriving
them of the opportunity to combine their
previous performances.

87. I consider, on the contrary, that the
omission of a provision in the regulation per-
mitting them to combine previous perfor-
mances in order to obtain a share of the
quota is not contrary to the objective pur-
sued by the Community legislature. As to
the nature of that objective, I refer the Court
to my earlier observations. 37

88. I consider that it would be contrary to
the objective pursued by the Community
legislature to uphold the claim of the appli-
cants in the main action. To adopt their line
of argument would encourage the prolifera-
tion of ‘paper companies’ (to use the word
employed by the Commission), especially as
it would enable merger to be used as a ploy
in the event of a ‘miscalculation’ in allocatmg
export certificates among such companies.
As T have just shown, that would run

37 — Paragraph 37 of this Opinion.
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counter to the Council’s objective. 38 The
calculation made by this type of ‘speculative’
operator 1s well illustrated in this case.

89. However, it 1s true that the rule con-
tained in Article 2(2) of Regulation
No 214/94 applies only to traditional opera-
tors. I consider that there are objective rea-
sons for that apparent difference in treat-
ment. The statement in that article was
nccessary because the rules governing the
allocation of quotas differ depending on
whether the operator is being allocated a tra-
ditional or a non-traditional quota. As the
Commission has pointed out, >? ‘the cquiva-
lent provision to Article 2(2) in relation to
other operators would in fact be onc

Conclusion

addressing a merger to companies which had
alrcady qualified as other operators in the
currcnt quota ycar. In the context of manag-
ing the quota, such a possibility is of no
practical significance, since any subsequent
allocation would be made by reference not
to past trading performance, but by reference
to the application subsequently made by the
merged company. By contrast, in the case of
traditional importers, where the fact of the
merger may have legal effects up to four
years afterwards, the situation forescen by
Article 2(2) is likely to occur, and is there-
fore of real practical significance, at least
from the point of view of administrative clar-
ity. This is why Regulation No 214/94 con-
tains an cxpress provision addressing the
issuc in the casc of traditional importers but
not in the casc of other operators.’

90. For the reasons that I have set out I suggest that the reply to the questions
referred by the national court should be as follows:

Consideration, in the light of the grounds stated in the order for reference, of
Articles 1(2) and 2(2) of Commission Regulation (EC) No 214/94 of 31 January
1994 laying down dectailed rules for the application of Council Regulation (EC)
No 130/94 with regard to the import arrangements for frozen beef falling within
CN code 0202 and products falling within CN code 0206 29 91 has disclosed no

factor capable of affecting their validity.

38 — Scc paragraph 39 of this Opinion.
39 — Comnussion obscrvauons, paragraph 36.
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