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1. The Commission has brought this action
before the Court of Justice for a declaration
that, by adopting on 19 September 1990 the
Vrijstellingsregeling Margarinebesluit (Order
on derogations from the Margarine Decree,
hereinafter “Vrijstellingsregeling’) without
notifying it to the Commission at the draft-
ing stage, the Kingdom of the Netherlands
has failed to fulfil its obligations under Arti-
cle 8 of Council Directive 83/189/EEC lay-
ing down a procedure for the provision of
information in the field of technical stan-
dards and regulations. !

2. In order to define properly the terms of
the dispute, I shall first consider the prior
notification procedure laid down in the field
of technical regulations by Directive 83/189.
Next I shall describe the course of the pre-

litigation procedure and the procedure
before the Court of Justice. Finally, 1 shall
analyse the claims of the parties which are
the subject-matter of the present case.

* Onginal language: Spanish.

1 — Councii Directive 83/189/EEC of 28 March 1983 laying
down a procedure for the provision of information in the
field of technical standards and regulations (O] 1983 L 109,
p- 8).

Procedure for the provision of information
laid down in Directive 83/189

3. Directive 83/189, as amended by Direc-
tives 88/182/EEC2 and 94/10/EC,3 lays
down a preventive mechanism which,
together with the prohibition on measures
having an effect equivalent to quantitative
restrictions in Articles 30 to 36 of the EC
Treaty and the harmonization of national
rules, is intended to eliminate technical barri-
ers to intra-Community trade. In order to
prevent the emergence of this kind of restric-
tion, Directive 83/189 establishes a pro-
cedure relating to technical regulations
which comprises the following four parts:

4. (a) Article 8 requires the Member States
to notify the Commission of all draft techni-
cal regulations except where they transpose
an international or European standard or are
adopted in compliance with Community

2 — Council Directive 88/182/EEC of 22 March 1988 amending
Council Directive 83/189/EEC laying down a procedure for
the provision of information in the field of technical stan-
dar£ and regulations (OJ 1988 L 81, p. 75).

3 — Directive 94/10/EC of the European Parliament and the
Council of 23 March 1994 matenally amending for the sec-
ond time Directive 83/18%9/EEC laying down a procedure for
the provision of information in the held of technical stan-
dar£ and regulations (OJ 1994 L 100, p. 30).
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standards. The Commission notiftes forth-
with those drafts to the other Member States
and also publishes in the Official Journal of
the European Communities a list of all the
drafts notified to it in order to facilitate
bringing it to the attention of individuals. *
Article 8 of Directive 83/189, as amended by
Directive 88/182, provides in particular:

‘1. Member States shall immediately com-
municate to the Commission any draft tech-
nical regulation, except where such technical
regulation merely transposes the full text of
an international or European standard, in
which case information regarding the rele-
vant standard shall suffice; they shall also let
the Commission have a brief statement of
the grounds which make the enactment of
such a technical regulation necessary, where
these are not already made clear in the draft.
Where appropriate, Member States shall
simultaneously communicate the text of the
basic legislative or regulatory provisions
principally and directly concerned, should
knowledge of such text be necessary to
assess the implications of the draft technical
regulation.

The Commission shall immediately notify
the other Member States of any draft it has
received; it may also refer this draft tw the

4 — See, in this regard, Cc ission Ci 89/C
67/03 of 17 March 1989 concerning the publication in the
Official Journal of the European Commumties of the ties of
draft technical regulations notified by the Member States
pursuant to Council Directive 83/189/EEC, as amended by
Council Directive 88/182/EEC (O] 1989 C 67, p. 3).
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Committee referred to in Article 5 and, if
appropriate, to the Committee responsible
for the field in question for its opinion.’

5. (b) Where the State does not invoke
urgent reasons making it necessary for the
technical regulation to be adopted immedi-
ately, a standstll period begins to run from
notification, during which the Commission
and the other Member States can study the
draft technical regulation in order to deter-
mine whether it is compatible with Commu-
nity law. If no reaction is forthcoming, that
period lasts three months, at the end of
which the Member State can adopt the tech-
nical regulation. The standstill period lasts
12 months where the Commission notifies
the State of its intention to propose the
adoption of a Community standard in the
field. In this regard, Article 9 of Directive
83/189, also as amended by Directive 88/182,
provides:

‘1. Without prejudice to paragraphs 2 and
2(a), Member States shall postpone the adop-
tion of a draft technical regulation for six
months from the date of the notification
referred to in Article 8(1) if the Commission
or another Member State delivers a detailed
opinion, within three months of that date, to
the effect that the measure envisaged must be
amended in order to eliminate or reduce any
barriers which it might create to the free
movement of goods. The Member State con-
cerned shall report to the Commission on
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the action it proposes to take on such
detailed opinions. The Commission shall
comment on this reaction.

2. The period in paragraph 1 shall be
12 months if, within three months following
the notification referred to in Article 8(1),
the Commission gives notice of its intention
of proposing or adopting a directive on the
subject.

2 (a) If the Commission ascertains that a
communication pursuant to Article 8(1)
relates to a subject covered by a proposal for
a directive or regulation submitted to the
Council, it shall inform the Member State
concerned of this fact within three months of
receiving the communication.

Member States shall refrain from adopting
technical regulations on a subject covered by
a proposal for a directive or regulation sub-
mitted by the Commission to the Council
before the communication provided for in
Article 8(1) for a period of 12 months from
the date of its submission.

Recourse to paragraphs 1, 2 and 2(a) of this
Article cannot be cumulative.’

6. (c) If the Commission or the Member
States consider that the draft technical regu-
lation does not comply with Community
law, Article 9 enables a detailed opinion to
be delivered to the State which drew up the
draft pointing out any barriers which it
might create to the free movement of goods.
In this case, a six-month standstill period is
established before the definitive adoption of
the technical regulation.

7. (d) Finally, under Articie 9(1), the Com-
mission may ask the States to provide infor-
mation on the action they take on the
detailed opinions and to send it the definitive
texts of the technical regulations.

8. According to Article 10 of Directive
83/189, this procedure for the prior notifica-
tion of draft technical regulations does not
apply if such regulations are adopted as a
result of Community standards or an inter-
national agreement.

Pre-litigation procedure and proceedings
before the Court of Justice

9. The Commission learned that the King-
dom of the Netherlands had adopted the

I-35



Vrijstellingsregeling, which it considered to
be a technical regulation. Since the Nether-
lands had not observed the procedure for the
provision of information laid down in Direc-
tive 83/189, the Commission decided to ini-
tiate the procedure under Article 169 of the
EEC Treaty and on 6 March 1992 1t sent a
letter of formal notice to the Netherlands
authorities, which submitted their observa-
tions on 2 June 1992, stating that Directive
83/189 did not apply to the regulation in
question since the latter merely eliminated or
reduced existing technical obstacles rather
than create them. The Commussion did not
accept that argument and on 15 January
1993, pursuant to Article 169 of the Treaty,
sent a reasoned opinion to the Kingdom of
the Netherlands, which replied on 3 June
1993, reiterating its view that it had not
infringed Directive 83/189.

10. The Commission pointed out in its
reasoned opinion that the failure to
communicate the Vrijstellingsregeling at the
drafting stage constituted a manifest failure
to fulfil the obligations under Directive
83/189 which, in its view, entailed the imme-
diate suspension of the Netherlands regu-
lation. The Commission added, moreover,
that, as it stated in its Communication of
1986, 5 ‘the consequence of non-compliance
with the procedure for the provision of
information laid down in Directive 83/189 is
that the said technical legislation cannot have
legal effects and is therefore unenforceable
against third parties; according to the

5 — Commission Communication 86/C 245/05 of 1 October
1986 concerning the non-respect of certain provisions of
Council Directive 83/189/EEC of 28 March 1983 laying
down a procedure for the provision of information in the
field of technical standards and regulations (O] 1986 C 245,

p. 4).
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Commission, the prohibition on adopting
national measures without previous notifica-
tion has direct effect and confers rights on
individuals which national courts are
required to protect’. The Commission there-
fore considered that the parties to a dispute
could reasonably presume that the national
court would refuse to enforce technical reg-
ulations which have not been notified as
required by Community law.

11. The Commission brought its action
against the Netherlands before the Court of
Justice on 30 September 1994. The forms of
order sought in the application are simple
inasmuch as the Court is merely asked to
declare that the Kingdom of the Netherlands
has failed to fulfil its obligations under Arti-
cle 8 of Directive 83/189 and to order the
defendant to pay the costs of the proceed-
ings. To some extent it is surprising that the
Commission in its application and reply
merely seeks a declaration that the Nether-
lands authorities have infringed Directive
83/189 and has not raised the basic legal
problem underlying this dispute, namely the
consequences of non-respect of the infor-
mation procedure laid down in Directive
83/189. Moreover, that point had been raised
in the reasoned opinion which the Commis-
sion sent to the Netherlands in which it
clearly argued that the technical regulation
which had not been notified should be sus-
pended and was unenforceable as against
third parties.
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12. For its part, the Netherlands considers
that the Vrijstellingsregeling is not a techni-
cal regulation within the meaning of Direc-
tive 83/189 and that it was therefore not nec-
essary to communicate it to the Commission
at the drafting stage. In its view, technical
regulations are those rules which require
producers to observe certain technical speci-
fications in the manufacture of products.
Rules which, like the Netherlands regulation
at issue, provide derogations from or exemp-
tions to conditions for the marketing of
goods do not constitute technical regulations
since they do not create barriers to trade.

13. During the hearing, the agent for the
Commission confirmed that the purpose of
the action was only that the Court of Justice
declare that there had been a failure to
observe obligations as a result of the failure
to give prior notification of the Vrijstelling-

sregeling. Thus, the Commission has nar-
rowed the subject-matter of the action since
the pre-litigation procedure suggested that
the Commission was accusing the Nether-
lands not only of non-compliance with the
obligation to notify measures but also of
breach of its obligation to suspend the appli-
cation of the technical regulation. In its
reasoned opinion, the Commission alluded
expressly to the suspension of or derogation
from the legislative provisions and
expounded its view that technical regulations
which had not been notified at the drafting
stage were unenforceable as against third
parties.

14. The Commission’s interpretation con-
cerning the consequences of the failure to
give prior notification of a technical

regulation is quite persuasive and, should the
Court of Justice accept it, would make a
decisive contribution to a stricter application
of the procedure intended to prevent techni-
cal obstacles to intra-Community trade, laid
down in Directive 83/189. None the less, it is
surprising that the Commission did not pro-
pose to the Council and the Parliament that
it be inserted in the two amendments to the
abovementioned directive.

15. Irrespective of this, I concur with the
view of Advocates General Darmon¢ and
Van Gerven 7 that infringement proceedings
are not the appropriate forum to consider
the validity of that interpretation proposed
by the Commission. In such actions, it 1s not
a matter for the Court to decide on the con-
sequences that a finding of such failure may
have in the national legal systems of the
Member States. It is the national courts
which are competent by virtue of Article
171 of the EC Treaty to draw the necessary
inferences from the judgments of the Court
and to take all appropriate measures to
enable Community law to be given full
effect. 8 Thus, according to the Commission,
the Court of Justice must simply determine

6 — Opinion delivered on 15 December 1993 in Case
C-317/92 Commission v Germany [1994] ECR 1-2039, in
particular at p. 1-2042, point 67.

7 ~— Opinion delivered on 18 May 1994 in Joined Cases
C-52/93 and C-61/93 Commission v Netherlands [1994)
ECR [-3591, in particular at p. 1-3592, point 9.

8 — Judgments in Joined Cases 314/81, 315/81, 316/81 and
83/82 Procureur de la Républigue v Waterkeyn [1982) ECR
4337, paragraph 16, and in Case C-101/91 Commission v
Italy {1993] ECR 1-191, paragraph 24,
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whether or not the Netherlands failed to
comply with Article 8 of Directive 83/189 by
not notifying the Vrijstellingsregeling at the
drafting stage.

Subject-matter of the application

16. Hitherto, the Court of Justice has dealt
with various undenied failures to fulfil the
obligation to notify draft technical regula-
tions under Directive 83/189, ° and one case
of infringement of that obligation denied by
Germany. '° In the latter case, Germany
claimed that its regulation of 25 March
1988 whereby the Federal Minister for
Health extended to non-reusable sterile med-
ical instruments the obligations applicable to
medicinal products with regard to labelling
was not a technical regulation because it
merely extended existing technical rules to
certain products. The Court held that a rule
of that type is a technical regulation which
must be notified at the drafting stage pursu-
ant to the Directive 83/189 procedure. 1!
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17. In none of the abovementioned cases did
the Court have to consider the precise

definition of ‘technical regulation’ within the
meaning of Directive 83/189. The present
case does raise that question before the
Court since the Kingdom of the Netherlands
considers that the Vrijstellingsregeling does
not fall within the definition of ‘technical
regulation’ laid down 1n  Directive
83/189 and that, therefore, there has been no
failure to fulfil the obligation to notify
measures laid down in Article 8 of that
directive.

18. The Vrijstellingsregeling is a regulation
adopted by the Netherlands authorities in
order to amend the rules on the conditions
for the manufacture and marketing of marga-
rine. It is intended to permit the marketing
of new products of recognized quality which
do not meet the conditions laid down in the
Margarinebesluit (Margarine Decree). To
that end, it introduced a number of deroga-
tions from the technical regulations laid
down in that decree, while establishing the
conditions which those products must
observe with a view to protecting public

health.

9 — Case C-139/92 Commission v Italy [1993) ECR 1-4707,
Case C-52/93 Commission v Netherlands [1994} ECR
1-3591 and Case C-61/93 Commission v Netherlands [1994]
ECR 1-3607.

10 — Case C-317/92 Commission v Germany [1994] ECR 1-2039.

11 — Ibid., paragraph 25.

19. The technical specifications set out by
the Vrijstellingsregeling for the derogations it
ays down for the manufacture of margarine
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and substitute products include the follow-
ing:

— low-sodium cooking salt may be used in
place of cooking salt and emulsifier
E 472 ¢ may be used provided no more
than 1 gram is used in 100 grams of the
product;

— the water content of margarine may
exceed 16%;

— the words ‘low-sodium food’ or “for low-
sodium diets’ may be used instead of ‘for
a low-salt diet’ or ‘low-salt food’ on mar-
garine and substitute products;

— the maximum sodium content for
unsalted margarine is increased from
40 to 50 milligrams in 100 grams of the
product;

— since margarine is a basic food product
for the intake of vitamin D into the body
in countries with little sunshine, vitamin
D, may be replaced by any other biolog-
ically active, chemical form of vitamin D,

such as Vitamin D,, which is not of ani-
mal origin, which makes it possible to
produce a totally vegetable margarine.

. 20. In the view of the Netherlands Govern-

ment, the Vrijstellingsregeling does not fall
within the definition of ‘technical specifica-
tion’ in Article 1(5) of Directive 83/189 since
it lays down derogations from the applica-
tion of the national rules on the manufacture
of margarine and therefore does not create
new barriers to trade, but serves to reduce
such barriers. Margarine manufacturers may
continue to apply the Margarinebesluit or
they may avail themselves of the Vrijstelling-
sregeling and observe the conditions it lays
down for the manufacture of margarine.

21. That argument of the Netherlands Gov-
ernment cannot be accepted.

22. Artcle 1(5) of Directive 83/189 defines
‘technical regulation’ in the following terms:

‘technical

relevant

specifications,

including  the
admuinistrative

provisions, the
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observance of which is compulsory, de jure
or de facto, in the case of marketing or use in
a Member State or a major part thereof ...

Article 1(1) of Directive 83/189, as amended
by Directive 88/182, defines the concept of
‘technical specification’ as:

‘a specification contained in a document
which lays down the characteristics required
of a product such as levels of quality, perfor-
mance, safety or dimensions, including the
requirements applicable to the product as
regards terminology, symbols, testing and
test methods, packaging, marking or label-
ling and the production methods and pro-
cedures ...".

According to those definitions, technical reg-
ulations are the practices and the laws, regu-
lations or administrative provisions of the
Member States which require the fulfilment
of conditions for the manufacture and mar-
keting of the goods. Thus, three conditions
must be met for there to be a technical regu-
lation, namely: an act attributable to a Mem-
ber State, a de facto or de jure obligation and
an effect on the manufacture or marketing of
goods.
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23. Technical regulations are always created
by an act attributable to a Member State
which may consist in the adoption of laws,
regulations or administrative provisions
directly or indirectly requiring that technical
specifications be observed. Administrative
practices, such as voluntary agreements
involving State authorities, designed to
require compliance with technical specifica-
tions also constitute technical regulations.
Those features distinguish technical regula-
tions from ‘technical standards’ or ‘stan-
dards’, 12 which are the technical specifica-
tions adopted by private, national, European
and international standardization organiza-
tions.

Directive 83/189 did not consider specifica-
tions established by local authorities to be
technical regulations, but that restriction was
abolished by the amendment introduced by
Directive 94/10. Thus, technical regulations
may be established by any authority in
Member States at whatever level of govern-
ment.

12 — According to Article 1(2) of Directive 83/189, a ‘standard’
is *a technical specification approved by a recognized stan-
dardizing body for repealedp or continuous application,
with ijch compliance is not compulsory’. Directive
94/10 distinguishes between the following three types:

‘— international standard: a standard adopted by an inter-
national standardization organization and made avail-
able to the public,

— European standard: a standard adopted by a Eurogean
standardization body and made available to the public,

— national standard: a standard adopted by a national stan-
dardization body and made avaiﬁble to the public’.
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24. Another characterizing feature of techni-
cal regulations is that they be compulsory de
jure or de facto. A technical regulation is
compulsory de jure where it directly imposes
the technical specifications required of prod-
ucts. However, compliance with those
requirements may be imposed indirectly, in
which case the measures are de facto techni-
cal regulations. Directive 94/10 adds to
Directive 83/189 a non-exhaustive list of the
latter type of technical regulations.!* The
question whether measures are compulsory
de jure or de facto is another factor distin-
guishing technical regulations from technical
standards, since observance of the latter is
voluntary.

25. The third characteristic of technical reg-
ulations is that they affect the manufacture

13 — The second subparagraph of Article 1(9) provides:

‘De facto technical regulations include:

— laws, regulations or administrative provisions of 2 Mem-
ber State which refer either to technical specifications or
other requirements or to professional codes or codes of
practice which in turn refer to technical specifications or
other requir an with which confers a

resumption of conformity with the obligations imposed
gy the aforementioned laws, regulations or administra-
tive proﬂsnons

— voluntary agreements to which a public authority is a
contracting party and which prov:dJ:, in the public inter-
est, for compliance with technical specifications or other
requirements, excluding public procurement tender spec-
ifications,

— technical specifications or other requirements which are
linked to fiscal or financial measures affecting the con-
sumption of products by encouraging comphiance with
such techmcars ecifications or other requirements; tech-
nical specifications or other requirements lmked to
narional social-security systems are not included ..

and marketing of goods. Technical regula-
tions require observance of the specifications
concerning the characteristics of the product
{(dimensions, quality, performance, safety, the
name under which the product is sold, sym-
bols, testing, packaging, marking or labelling
etc.), the procedure for checking conformity
and production methods. In order to protect,
in particular, the environment or the interests
of consumers, technical regulations may also
impose on products requirements other than
technical specifications, relating to condi-
tions of use, recycling, reuse or disposal
which can significantly influence the manu-
facture of the goods or their marketing.

26. The Vrijstellingsregeling meets all the
criteria of a technical regulation within the
meaning of Directive 83/189 since it is a
regulation adopted by the Netherlands State,
it is compulsory de jure and it establishes
technical specifications and other require-
ments for the manufacture and marketing of
margarine and substitute products ranging
from the substances which may be used in
their manufacture to the wording on the

labelling.
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27. That conclusion is not altered by the
argument of the Netherlands Government
that the abovementioned measure is not a
technical regulation because it layc down
exemptions from the technical regulation
applicable to margarine and thus reduces the
barriers to trade and is not compulsory for
operators who may either avail themselves of
it or continue to observe the general regula-
tions on margarine.

In the first place, the mere fact that it con-
tains exemptions to other regulations does
not mean that a measure ceases to be a tech-
nical regulation if it affects the conditions for
the manufacture and marketing of goods.

In the second place, all technical regulations
must be notified to the Commission at the
drafting stage, irrespective of whether they
give rise to barriers to intra-Community
trade since the fundamental aim of the nou-
fication procedure laid down in Directive
83/189 is to enable the Commission and the
Member States to acquaint themselves with
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the draft regulation and assess whether it
restricts the free movement of goods and, if
so, whether the restriction is compatible with
the Treaty. The State which drafted the tech-
nical regulation cannot make that assessment
by itself and refrain from notifying the text
to the Commission at the draft stage since
that would be contrary to the intention of
Directive 83/189 and would prevent the
information procedure from fulfilling its
function.

28. The Vrijstellingsregeling, which consu-
tutes a technical regulation and does not
implement any international or Community
provision, was adopted by the Netherlands
without being notified to the Commission at
the drafting stage. Since Article 8(1) of
Directive 83/189 requires Member States to
communicate to the Commission all draft
technical regulations, the Kingdom of the
Netherlands has failed to fulfil its obligations
under that provision.

29. Since the Commission has been success-
ful in its application, the Kingdom of the
Netherlands should be ordered, pursuant to
the first subparagraph of Article 69(2) of the
Rules of Procedure, to pay the costs.
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Conclusion

30. In view of the foregoing, I propose that the Court should:

1. Declare that, by adopting on 19 September 1990 the Vrijstellingsregeling Mar-
garinebesluit without notifying it to the Commission at the drafting stage, the
Kingdom of the Netherlands has failed to fulfil its obligations under Article
8 of Council Directive 83/189/EEC of 28 March 1983 laying down a pro-

cedure for the provision of information in the field of technical standards and
regulations;

2. Order the Kingdom of the Netherlands to pay the costs.



