KIND v EEC

In Case 106/81

Juitus Kinp KG, supply butcher, of 12 Mercatorstrale, 4048 Grevenbroich 1,
Federal Republic of Germany, represented by Dietrich Ehle, of Messrs Ehle,
Feldmann, Schiller and Eyl, Rechtsanwilte, Cologne, 13 Mehlemer Strafle,
5000 Cologne 51, with an address for service in Luxembourg at the
Chambers of Ernest Arendt, 34B Rue Philippe-II,

applicant,

Europrean Economic COMMUNITY, represented by:

Council of the European Communities, represented by Bernard Schioh,
Adviser in the Legal Department, and Arthur Brautigam, Administrator in
that department, with an address for service in Luxembourg at the office of
H. J. Pabbruwe, Director of Legal Affairs at the European Investment Bank,
100 Boulevard Konrad-Adenauer,

and

Commission of the European Communities, represented by Jorn Sack, a
member of its Legal Department, with an address for service in Luxembourg
at the office of O. Montalto, a Member of its Legal Department, Jean
Monnet Building, Kirchberg,

defendant,

supported by

the GOVERNMENT OF THE FRENCH REPUBLIC, represented by Gilbert Guillaume,
Director of Legal Affairs at the Ministry for Foreign Relauons. acting as
Agent, assisted by Alexandre Carnelutti, Secretary of State for Foreign
Affairs, acting as Deputy Agent. with an address for service in Luxembourg
at its Embassy,

ntervener.

APPLICATION for compensation for damage under Article 178 and the
second paragraph of Arucle 215 of the EEC Treaty based on the non-
contractual hability of the Community.
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THE COURT

composed of: J. Mertens de Wilmars, President, G. Bosco, A. Touffait and
O. Due (Presidents of Chambers), P. Pescatore, Lord Mackenzie Stuar,
A. O’Keeffe, T. Koopmans, U. Everling, A. Chloros and F. Grévisse, Judges,

Advocate General: F. Capotoru

Registrar: J. A. Pompe, Deputy Registrar

gives the following

JUDGMENT

Facts and issues

I — Facts and procedure

The applicant, who imports fresh mutton
and lamb from the United Kingdom into
the Federal Republic of Germany, claims
that it has incurred damage attributable
to the establishment of the common
organization of the markets in the sector
of mutton and lamb, and in parucular 1o
the way in which prices for muton and
lamb of Briush origin have developed as
a result.

A — The position of the market in
mutton and lamb in the Community
prior to the entry into effect of
Council Regulation (EEC) No
1837/80 of 27 June 1980 on the
common organization of the
market in  “sheepmeat” and
goatmeat (Official Journal L 183,

p- 1)

Production and consumption of mutton
and lamb vary widely within  the
Community.
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(1) Before 1973, the date of the
Community’s first enlargement,” the
sector was dominated by one Member
State, France, where production and
consumption of mutuon and lamb was
high (production being insufficient to
meet demand, however, as production
amounted to 122 000 tonnes a year and
consumption to 163 000 tonnes a year in
1972; source: Suatistical Office of the
European Communities). Muuon and
lamb, regarded in France as quality or
even luxury products, were sold at prices
yielding, in relative terms, a ve
considerable profit on a market whig:
was protected by national legislation.

In the other Member States mutton and
lamb, unlike beef, veal, pigmeat or
poultrymeat, were regarded as products
of minor imporntance and their markets
were relatively litle organized. Since
production was insignificant (between
200 and 13 80C tonnes a year in 1972)
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and consumption low (berween 3.5 and
17 000 tonnes a year in 1972; source:
Statistical Office), those Member States
frequently obtained their supplies from
external markets (especially the United
Kingdom) and exported their local
_production (the Federal Republic of
Germany and the Benelux countries, in
particular) to the profitable French
market. In those Member States the main
characteristics of the market were thus
atractive  consumer prices (due, in
particular, to the fact that supplies were
brought in from external markets) and a
relauvely high return on local production
(owing to the fact that producer prices
were based largely on the prices quoted
in France).

(2) The accession of the United
Kingdom, Ireland and Denmark in 1973
greatly altered the situation by extending
the mutton and lamb markets to include
two Member States which were major
producers (224 500 tonnes a vear in the
United Kingdom and 45000 tonnes a
year in Ireland in 1972; source: Stat-
istical Office) and major consumers
(527 700 tonnes a vear in the United
Kingdom and 33 200 tonnes a vear in
Ireland 1n 1972).

Consumer habits in the new Member
States differed considerably from those
on the French market. Per capita
consumption was higher (7.6 and 7.3
kilograms per vear per person in the
United Kingdom and in Ireland, as
against 4.3 kilograms 1n France), at
prices which were considerably lower,
making muuon and lamb an evervday
consumer product.

Moreover, the markets were organized
along opposite lines of economic policy:
while France relied on strict control of
import levels in order to maintain high

returns for producers based on consumer
prices which the consumer was prepared
to pay having regard to the “qualiny”
image of mutton and lamb, the United
Kingdom, which had a large trade deficit
in spite of high production, had opted’
for a liberal policy on imports (trom
New Zealand, in parucular) and low
consumer prices, often fixed by the
government, guaranteeing  domestic
producers’ incomes by means of a system
of production subsidies combined with
an mmport levy (known as a “deficiency
payment”).

It thus became essential to introduce at
Community level a common organ-
ization of the markets in mution, lamb
and goat’s meat owing to the differences
in the organization of the markets in
mutton and lamb in the three main
Member States concerned, the effects of
which on the free movement of goods
within  the Communityv had been
criticized by the Court in its judgment
of 25 September 1979 (Case 232/78
Commission of the European Communities
v French Republic [1979) ECR 2729).

B — Pnincipal features of the machinery
set up by Regulation No 1837/80

The common organization of the market
in mutton and lamb was introduced bv
Regulation No 1837/8C of 27 June 1980
(Official Journal L 183, p.1). That
common organization differs in many
respects from the traditional schemes
introduced by the other common organ-
izations of markets.

In the first place, the newlv-created
common organization mayv be altered or
adjusted on 1 Apnl 1984 pursuant to
Ancle 34 of Regulauon No 1837/8C.
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In the second place, protection of the
Community market had been assured by
allowing wide scope for voluntary
restraint  agreements between the
Community and non-member countries,
the conclusion of which is made, by
Article 35 of Regulation No 1837/80, a
prerequisite for the implementation at
Community level of the organization of
the markets.

Lastly, although under the common
organization there is a uniform basic
price for all of the territory of the
Community, the provisions concerning
the reference and intervention prices are
based on a division of the Community
market into six regions' and include
numerous ways of modifying the
intervention measures envisaged in order
to allow for the progressive adjustment
over four years oF production structures
and prices in the various Member Sutes.

The main feawures of the common
organization of the market in mutton
and lamb may be summarized as follows:

(1) Each year a basic price valid
throughout the Communityv and a
reference price for each of the six
regions of the Community are laid down.
The regionalized reference prices are to
be fixed for subsequent years so as to
ensure “the achievement of a single
Community reference price by the
convergency of nauonal reference prices
in equal annual steps over four years”
(Article 3 (4) (i1)). After that period has
elapsed, therefore, there must be a single
Community reference price representing
a uniform upper hmit for supporting

L — (1Y lann, (v France, () tne Benciux countnes,
Denmarn. and tne Federai Repubus o Germany,
(4) Jrelanc, 151 tne United Kangaom and 16) Greece.
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producers’ income. (A first siep towards
harmonization has since been made by
Council Regulation (EEC) No 900/81 of
1 April 1981 fixing for the 1981/82
marketing year the basic price, the
intervenuon prices and the reference
prices for sheepmeat, published in
Official Journal L 93, p. 28).

The uniform basic price is fixed at 345
European currency units per 100
kilograms (Aricle 31 of Regulation No
1837/80). The regional reference prices
vary from 293 ECU per 100 kg for the
United Kingdom 1o 345 ECU per 100 kg
for France and 375 ECU per 100 kg for
Italy. In calculating them, account was
taken of the prices prevailing on those
markets prior to the entry into effect of
the common organizaton (the reference
year being 1979).

(2) Pursuant to Articles 39 and 43 (3)
(a) of the EEC Treaty, a system of
production aid is established (Article 5 of
the regulation) in the form of a premium
payable “per ewe”. The premium
represents the difference between the
regional reference price and the market
price recorded in the production region.
Although the system applies in all the
regions, only the United Kingdom and
Ireland benefited from it during the 1980
to 1981 marketing year. In the other
regions the aid was not put into effect
owing to the favourable development of
prices.

(3) Various intervention measures, such
as private storage aid or the purchasé of
carcases by the national intervenuon
agencies, are provided for in Article 6 (1)
o? the regulation. Implementaton of
such measures is subject to market prices
from 15 July to 15 December of the year
in question being lower than the
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intervention price, which is fixed at 85%
of the seasonally adjusted uniform basic
price, or 293.2 ECU (Artcle 31 of the
regulation) and to a request to that effect
being submitted by the Member State
after it has recorded the changes in the
prices for mutton and lamb in its - area
(Articles 7 and 8 of the regulation).

(4) Arucle 9 (1) of the regulaton
provides that in those regions where the
intervention agencies do not make
purchases, the Member State concerned
may pay a variable slaughter premium
when the prices recorded on the rep-
resentative market of that State are
below a *“‘guide level” corresponding to
85% of the basic price. Article 31 (1) of
Regulation No 1837/80 fixed the basic
price for the 1980 to 1981 marketing
vear at 345 ECU per 100 kg. The guide
level is therefore in principle 293.2 ECU.
However, the basic price is seasonally
adjusted pursuant to Article 32 of the
regulation and the guide level may vary
as a result.

The premium is equal to the difference
between the guide level and the market
price recorded in the Member State in
question.

The United Kingdom made use of that
provision during the 1980 to 1981
marketing vear. Because the regionalized
reference price had been fixed for 1980
on the basis of market quotations in
1979 (the reference vear) at 293 ECU,
an amount very close to the guide level
fixed for the Community (293.2), subject
to seasonal adjustments of the latter the
smallest fluctuation in quotations for
mutton and lamb in the United Kingdom
enabled the vanable slaughter premium
1o come into operation. The influence on
economic conditions in the market of the
sharp rise in the value of the pound (an
increase of 35% from 1980 to 1981) by

comparison with the European currency
unit, together with other factors, made 1t
necessary to pay the premium in order to
ensure that British producers received an
income of 293 ECU per 100 kg, the
regionalized reference price which had
been fixed by the Council.

In order 1o prevent the variable slaughter
premium from operating as an exporn
subsidy when mutton and lamb are
exporied outside the region within which
the premium has been paid, Arucle 9 (3)
provides that an amount equivalent to
the premium which has already been
paid is to be charged on meat leaving the
territory of the Member State concerned.
That amount is generally designated by
the English term “claw-back™.*

C —— Tbhe applicant’s economic situation

The applicant is a German undertaking
which has specialized since 1893 in the
fresh meat trade. Since mid-1965 it has
systematically built up a marker for fresh
lamb from the Federal Republic of
Germany and from the United Kingdom.
Until the entry into force of Regulation
No 1837/80 its acuvities consisted
essentialy in supplving the markets of
continental  Europe  with  British-
slaughtered lamb at prices which it
describes as “favourable” compared with
the average prices prevailing in the
continental Member States of the
Community. :

According o the applicant, German
consumer habits and the fact that the

I — Transiator’s note. Tne Enghsh term “claw-back™ 13
usec senanum r wre Frenon and German texts of the
wwagmen:. German be:ng the anguage of the case
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German consumer is prepared to pay
only a limited price for mutton make the
applicant’s market in the Federal
Republic of Germany dependent on the
availability of supplies of good-quality
meat at a relauvely low price, a
possibility which is offered only by the
British market, where until 1980 prices
were considerably lower than those
prevailing in the other Member States.

After the entry into force of Regulation
No 1837/80 the applicant noted a
considerable rise in purchase prices for
exports of British meat.

The applicant summarizes the changes as
follows:

Date

Purchase price Selling price

1 vear before the entry into effect of the
organization of the markets: 19 October 1979

1 month before the entry into effect of the
organization of the markets: 19 September 1980

3 months after the entry into effect of the
organization of the markets: 20 January 1981

5 months after the entry into effect of the
organization of the markets: 20 March 1981

115 pence per kg | DM 6.39 per kg

130 pence per kg | DM 6.64 per kg
188 pence per kg | DM 10.04 per kg

196 pence per kg | DM 10.64 per kg

The result was a significant reduction in
the applicant’s turnover because its
customers werde not prepared to
maintain their purchases in view of the
changes in price. A consequence of this
was that the applicant was forced to
reduce the working hours of its staff
because it was unable to find other
sources of supply of similar quality and
price, especially in the Federal Republic
of Germany where domestic production
was not sugicicmly high.

The applicant attributes these develop-
ments tn its business to the enuv into
effect of the common organization of the
markets in mutton and lamb, and paru-
cularly to the incidence on the purchase
price of British carcases of the amount
ievied on meat exported from the United
Kingdom (the claw-back) by virue of
Article 9 (3) of Regulaton No 1837/8C
in order to compensate for the effect of
the varniable slaughter premium.
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On 5 February 1981 the applicant placed
its difficulties before the Commission
and asked it to submit as soon as possible
to the Council of Ministers a proposal
that Article 9 of Regulation No 1837/80
be suspended, or at least amended. As an
interim measure it asked the Commission
to suspend collection of the amount
pursuant to Article 33 of Regulation No
1837/80.

In a lewer dated 3 March 1981 the
Commission displayed “some under-
standing” of the applicant’s situauon, but
declined to act upon its request.

Bv application lodged at the Count
Registry on 4 May 1981 the applicant
brought an action before the Court of
Jusuce under Article 178 and the second
paragraph of Artcle 215 of the EEC
Treaty seeking compensation from the
Community for the loss it claimed to
have incurred.
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The Commission and the Council of the
European Communities lodged state-
ments in defence at the Court Regisury
on 21 and 22 July 1981 respectively, in
which they contended that the
application was unfounded.

On 28 September 1981 the applicant
submitted a reply in which it adhered 10
the conclusions formulated in its orig-
inating application.

The Commission and the Council
submitted their rejoinders on 30 October
and 24 November 1981 respecuvely.

By application lodged at the Coun
Registry on 25 August 1981 the
Government of the French Republic
requested leave to intervene in support of
the defendant’s conclusions pursuant to

.Anticle 37 of the Protocol on the Statute

of the Court. By an order of 16
September 1981 the Court decided, after
hearing the views of the Advocate
General, to allow the intervention.

The Government of the French Republic
submitted its statement in intervention on
3 December 1981.

On hearing the report of the Judge-
Rapporteur and the views of the
Advocate General the Cournt decided 1o
open the oral procedure without any
preparatory inquiry.

I — Conclusions of the parties

1. Julus Kind KG (a limited partner-
ship), the applicant, claims that the
Court should:

Order the defendant to pay the applicant
DM 375000 together with interest
thereon at the rate of 10% calculated
from the date on which the applicauon
was lodged;

Declare that the defendant is obliged 10
make good to the applicant all the

further damage which the applicant has
continued to incur after 31 March 1981
owing to the fact that pursuant 1o the
authonty conuained in Article 9 (3) of
Council Regulation (EEC) No 1837/80
in conjuncuon with Article 4 of Regu-
lauon (EEC) No 2661/80 of the
Commission of 17 October 1980
(Official Journal L 276, p. 19) a charge
was made in intra-Community trade 1n
mutton and lamb berween the United
Kingdom and Germany, and the fact
that the Commission unlawfully failed to
suspend the charging of that amount
pursuant to Artcle 33 of Regulation
(EEC) No 1837/80 for as long as and to
the extent to which no intervention
measures are applied in the other regions
of the common market;

Order the defendant to pay the costs.

2. The Council of the European
Communities, defendant, contends that
the Court should:

Dismiss the application;

Order the applicant to pay the costs.

3. The Commission of the European
Communities, defendant, contends that
the Court should:

Dismiss the application;
Order the applicant to pay the costs;

As a precaution, in the event of the
Court’s incidentally declaring Arucle 9
of Council Regulation No 1837/80 to be
invahd either 1n whole or in part, hold at
the same time and in accordance with
the second paragraph of Article 174 of
the EEC Trearvy that that declaration
does not affect pavments of the variable
slaughter premium made prior to the
date of the judgment or the charging, on
exportation from British territory, of an
amount equal to that premium;
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In addition, having regard two the
importance of this case, decide the case
in plenary session.

4, The Government of the French
Republic, intervening, contends that the
Court should:

Dismiss the applicauon;
Order the applicant to pay the costs,

including those of the intervener.

I1I1 — Submissions and
ments of the parties

argu-

A — Julius Kind KG describes how its
economic situation has changed recently
and goes on to give a brief description of
the intervention machinery introduced by
Regulation No 1837/80.

It considers that the charging of the
amount provided for in Arucle 9 (3) of
Regulation No 1837/80 (the claw-back)
is the main cause of the deterioration of
its economic situauon. Its pernicious
effects on intra-Community trade have
been compounded, moreover, by wo
factors:

the rise in the value of the pound
compared with the European currency
unit; and

the Commission's suspension under
Arucle 33 of Regulauon No 1837/80 (by
the adopuon of Regulavon (EEC) No
3191/8% of 9 12 1952 (Official Journal
L 332, p 14 which was extended byv
Regulauon (EEC) No 932/81 of 6. 4.
1981, (Official Journal L 95. p. 14} of
the claw-back 1n trade with non-member
countries The suspenston made 1t much
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more advantageous for non-member
countries than for Member States to
obtain supplies direct from the United
Kingdom and this gave rise 1o
deflections of trade and, in the
applicant’s case, to the loss of some of its
customers, in particular in Switzerland,
who had been accustomed to obtaining
supplies of British meat from the
applicant rather than directly from the
United Kingdom market.

The applicant concludes that the Com-
munity’s management of the intervention
machinery in the sector of muuon and
lamb is discriminatory, creates de-
flections of trade and distortion of
competition and it is contrary to the
principle of Community preference. In a
leter w the Commission dated 5
February 1981 the applicant sought 10
bring about a change in the system of
management. Since this approach met
with no success the applicant considers
itself entitled to have recourse to legal
action.

1. First, the applicant considers its
action based on the second paragraph of
Article 215 of the EEC Treaty to be
admissible. It submits that it has incurred
and will continue to incur substanual,
immediate and foreseeable losses as a
result of the unlawful conduct of the
Council and Commission of the
European Communites. It points out
that it has no legal remedy, however,
apart from an action based on non-
contractual liability, whereby it may
establish the existence of such unlawful
conduct. It does not meet the conditions
of admissibility for an application for
annuiment, cannot bring an acuon for
failure 1o act and, lastly, not being itself
liable to the claw-back (for which the
exporter trom the United Kingdom 1is
responsible) it is unable to bring
proceedings enabling it to have submitted
to the Court a question for a preliminary
ruling on the validity of the provision
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adversely affecting it. Moreover, the
applicant points out that resort to the
last-mentioned form of proceedings in
order to gain access 1o the Court would
be artficial and would not enable the
Court to adjudicate upon the damage
sustained. The applicant  therefore
considers that the application for
compensation which is provided for in
the second paragraph of Article 215 is
the most logical remedy available o nt
because it enables a decision 1o be given
on both the validity of the Community
provisions and compensation for the loss
incurred at one and the same tume.

Finally, the applicant submits that the
case-law of the Cour, as illustrated in
particular by its judgments of 2 March
1977 (Case 44/76 Milch-, Fett- und Eier-
Kontor GmbH v Council and Commission
of the European Communities [1977)
ECR 393) and 2 June 1976 (Joined
Cases 56 10 60/74 Kurt Kampffmeyer
Miiblenvereinigung KG and Others v
Commission and Council of the European
Communities [1976] ECR 711) confirms
that under the second paragraph of
Article 215 the Count may establish not
only the damage incurred so far but also
the future damage should the institutions
pursue their uniawful conduct.

2. As to whether its action for
compensation is well-founded  the
applicant maintains that its applicauon
sausfies the five conditions which have
been laid down by the Court for
recognition of the right to compensauon.

(a) That damage has been incurred is

unquestionable. In the first place 1
cannot be denied, according to the
applicant, that the damage incurred far
surpassed the economic nisk ordinarily
attached to trade in fresh lamb in the

Federal Republic of Germany. In the
second place the introduction of the
common organization of the market in
question produced in this case the
opposite effect to that which traders
were entitled to expect: instead of
reater freedom of movement for goods,
?inancial obstacles were ratsed at
frontiers within the Community and
there was a general deteriorauon in the
conditions of trading in mutton and
lamb.

The applicant considers that when the
Community introduced the common
organization of the market in muton
and lamb it “had regard exclusively to
the interests of French producers and the
interests of British producers and
consumers” to the detriment of other
Community nauonals.

The applicant maintains that the wuth of
this allegation is illustrated in the way in
which Community prices were fixed, for
in defiance of the criteria which were
laid down in Article 3 (2) of Regulation
No 1837/80 French market prices were
adopted as the sole standard of reference
with regard to the basic price, and in the
case of the reference price for the United
Kingdom the prices prevailing on that
market prior to the 1980 marketing vear
were deliberately over-estimated. The
reference price for the United Kingdom
was fixed pursuant 1o Arcle 31 o? that
regulation at 293 ECU, that is to say, 52
ECU less than the French price; vet the
applicant considers that actual prices on
the Briush market were considerably
lower. The applicant sees as evidence of
this trend in the United Kingdom market
the fact that the Commission fixed the
variabie slaughter premium — and thus
the amount of the claw-back — at
115.027 ECU per 10 kg (Regulauon No.
3108/80 of the Commission of 28
November 198C, Official Journal L 324,
p. 68) which corresponds to a real
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market price in the region of 178 ECU
per 100 kg.

On that point it is not possible,
according to the applicant, to rely on the
effect of the deficiency payments as an
explanation for the normally low prices
for Briush meat during the marketing
years prior to the entry into force of
Regulation No 1837/80. The applicant

relies on a table published by the Meat
and Livestock Commission in support of
its argument that the effects of the
deficiency payment of export prices were
negligible except, surprisingly, in 1980,
when the common organization of the
market was introduced.

The figures to which the applicant refers
are, in so far as they relate to the United
Kingdom, as follows:

No of wecks per Expom‘ of sh:ep verage ann bsidv i
Yer | s, | s o e e
1973 0 273 0
1974 17 26.5 2.7
1975 24 335 29
1976 2 327 0.1
1977 6 446 op | Averee:l4
1978 4 41.6 0.1
1979 16 409 36
1980 42 36.9 22.6

The combined effect of these factors was
to cause the applicant substanual
commercial losses, as evidence of which
it gives the number of carcases which ut
has marketed weekly and which has
fallen from about 6 C00 to 3 000 lambs
on average.

(b) The acuon taken by the Council
and Commission 1s unlawful and shows a
manifest disregard of a number of
superior rules of law for the protection
of individuals.

As far as the Council’'s acuon s
concerned. 1t failed 1n adopung Article
9 (3) of Regulauon No 1837782 1o fulfil
the obiigation 10 state reasons which s
set out 1n Arucle 192 of the Treaty. It s
maintained by the apphcant  that
inasmuch as the latter provision is prin-
cipally designed to safeguard the nghts
and interests of those to whom the
legislauve measures are addressed u
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constitutes a superior rule of law for the
protection of individuals. The sense and
purpose of the special intervention
scheme constituted by the vanable
slaughter premium coupled with the claw-
ba\eijre incomprehensible — in the light
of the other mechanisms provided for in
Article 6 of the regulanion — and no
statement of reasons whatever is given to
explain them. The absence of such a
statement is a particularly serious matter
in this instance because the variable
slaughter premium ‘‘is, apparently, one
of the provisions which are of great
importance in the management of the
common organization of the markets”.

The provision in question manifestly
disregards the fundamental principle, laid
down in Arucles 9, 12, 13 and 16 of the
Treaty, that charges having an effect
equivalent to customs duties are
prohibited in trade between Member
States. The Council mav not derogate
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from the provisions of those articles. In
its judgment of 20 April 1978 (Joined
Cases 80 and 81/77 Société Les
Commissionaires Réunis Sarl and Sarl Les
Fils de Henri Ramel v Receveur des
Douanes [1978]) ECR 927) the Coun
held that in the agricultural sector the
principle applies as a condition for the
achievement of a single market within
the Community. In its judgment of
25 September 1979 (Case 232/78
Commission of the European Communities
v French Republic (1979] ECR 2729) the
Court even pointed out expressly that
special measures intended to organize
the market in mutton and lamb must not
be allowed to operate in such a way as o

‘prevent “‘the Treaty provisions relating

to the elimination of restrictions on
intra-Community trade from having full
force and effect” (paragraph 7 of the
decision). The fact that this charge levied
at the border takes the legal form of an
agriculwural intervention measure makes
it no less unlawful under Communiry law
because the claw-back has the three
characteristics of a charge having an
effect equivalent w0 a customs duty,
namely:

It is collected on the crossing of a
border;

It has the effect of a tax;

The charge increases the cost of the
product on which 1t is levied.

According to the applicant i1t 1s wrong,
and irrelevant in law as regards 1ts nawre
as a charge levied at fronuers, to
consider that the claw-back s an
economically neutral measure. The fact
s that anv aid restricted by region

necessarily distorts the conditions of
competition. That is particularly true in
the present case owing to the fact that
since the variable slaughter premium
takes the form of a consumer subsidy
which is paid on production or slaughter
it prevents the formation of genuine
market prices in the United Kingdom.
The claw-back, by contrast, is designed
to restrict the advantages of the slaughter
premium to the Briush market alone:
apart from parutoning the market,
therefore, it has the effect of compelling
traders in other Member States of the
Community to participate in financ-
ing intervenuon measures which are
of advantage exclusively to Briush
nauonals.

The provision in question may also be
regarded as a measure having an effect
equivalent to a quantitative restriction on
wrade, which is prohibited by Article 30
of the Treaty. Tgc statistics drawn up by
the Association of British Abbatoir
Owners Limited (sent to the ABAO
Sheepmeat Exporters in a letter dated 25
August 1981) show clearly that while
Briush exports to non-member countries
remained at a satisfactory level trade
with Member States fell sharply in June
and Julvy 1981 compared with the same
period in 1980. The recovery of the
variable slaughter premium ts, therefore,
certainly capable of “hindenng, directly
or indirectly, acwally or potenually”
intra-Community trade.

The provision in question consttutes a
breach of the prohibiion of discrimi-
nation set out in Arucle 40 (3) of the
Trearv inasmuch as it accords very
different treatment, on the one hand, w0
traders in  conunental Europe and
Britain, and on the other hand 10
German and British consumers who as a
result of an intervention measure are
being offered the same product at very
different prices.
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Artcle 9 (3) of Regulation No 1837/80
infringes Article 43 (3) (b) of the Treaty
according to which the creation of a
common organization of the markets
must “ensure conditions for trade within
the Community similar to those existing
in a natdonal market”. In this case the
introduction of the claw-back has
partitioned the market and seriously
disturbed an existing market which
functioned perfecly well between the
United Kingdom and Germany up to the
date of the enuy into force of Regu-
lation No 1837/80.

Similarly, the Council may be considered
to be at fault inasmuch as when it
drafted the common organization it
failed to have regard to the provisions of

Article 43 (3) (a) of the Treaty by intro-

ducing individual schemes which were
discriminatory on the pretext of fulfilling
its obligations to provide “equivalent
safeguards for the employment and
standard of living of the producers” laid
down in that provision. The applicant
points out that the term “equivalent safe-
guards” does not necessanly imply that
previous national prices must be
permanently maintained and that in any
case the safeguards apply only to
“producers” and not consumers. The
applicant maintains, however, that the
system of slaughter premiums is
“manifestly intended” to ensure that
British consumers are able o purchase
lamb cheaply. Anicle 9 (1) and (2) of
Regulation No 1837/80 does not,
therefore, correspond to the meaning of
Artcle 43 (3) (a) of the Treaty, and
Artcle 9 (3), concerning the claw-back,
infringes that provision since the
objecuve of ensuring “equivalent safe-
guards’ may certainly not be achieved at
the expense of an inviolable principle of
law such as the elimination of obstacles
to trade in a common organization of a
market.
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As far as the conduct of the Commission
is concerned the cause of complaint is
that it did not suspend, as the applicant
requested in its letter of 5 February 1981,
the claw-back in intra-Community trade,
as it was empowered to do under Artcle
33 of Regulation No 1837/8G, and as it
has done under Regulation No 3191/80
in the case of trade with non-member
countries.

In the circumstances the Commission
had a legal obligation towards the
applicant to take such action in
accordance with the principles of
Community preference, equal treatment
and non-distortion of competition. In the
applicant’s opinion that obligation meant
that the Commission was bound 1o
suspend the claw-back in intra-
Community trade, or at least to reduce
the amount thereof until such time as the
Court holds Article 9 of Regulation No
1837/80 to be invalid, in order that its
effects should be reduced 1o the
minimum.

The applicant submits that  the
Commission’s failure to take such action
amounts to a breach of the principle of
Community preference inasmuch as the
fact that there is no claw-back in the
case of exports to non-member countries
encourages, from the point of view of
both British producers and buyers in
non-member countries, exports outside
the Community instead of encouraging
the disposal of Community produce
primarily  on the intra-Community
market. Apart from disturbing the
pattern of trade, such a situation distorts
competition to the detriment of traders
in the Community who find themseives
compelled to finance, by means of the
claw-back, the activities of traders in
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non-member countries who are thus
transformed from customers into
competitors. The Commission’s argu-
ment to the effect that suspending the
claw-back in the case of non-member
countries is necessary as a temporary
measure to create the effect of an expont
refund does not, in the applicant’s
opinion, make the Commission’s conduct
lawful. Article 17 (2) of Regulation No
1837/80 provides, in accordance with
the principle of equal treatment, that the
export rcfund is to be the same for the
whole Communiry. Yet the result of the
Commission’s decision not to operate the
claw-back is, both in law and in fact, the
creation of an export refund which
benefits exclusively British producers and
encourages them to sell their produce on
markets in non-member countries in
defiance of the principle of Community
preference.

In the long term, therefore, such dis-
crimination between traders in the
Community, and hence  berween
consumers, is liable to lead to a decrease
in Community consumption resultng in
over-production, for the disposal of
which intervention measures will be
required, thus increasing the drain on the
Community’s budgetarv resources.

The applicant concludes that it must
“necessarilv”’  be inferred from the
principle of Community preference that
the Commission was under a duty under
Article 33 of Regulation No 1837/80 to
place traders in other Member States in a
similar position to that acquired on the
markets of non-member countries by
traders in the United Kingdom and, in
order to do so, to suspend the claw-back
in the case of exporis berween Member
States.

(¢) The applicant maintains that the
loss it has incurred is almost exclusively
the result of the increase in the cost of
Briush mutton and lamb in consequence
of the claw-back upon exporation. It
concedes that the rise in the value of the
pound compared to the Deutschmark
affects price formation. Nevertheless, it
considers that such distortion is not
liable to reduce the volume of trade to
any appreciable extent and that,
moreover, Communiry law has the
appropriate means for dealing with such
an effect — for instance, a monetary
compensatory  amount  may  be
introduced or parities may be adjusted.
For that reason the applicant considers
that its losses are essenually auributable
to the claw-back and that the situation
may be remedied by repealing Arucle 9
(3) of Regulation No 1837/80, or by
suspending the claw-back pursuant to
Arucle 33 of the same regulation or,
finally, by altering the conditions under
which the charge may be levied by
amending Article 9 (1) and (2) (the
provisions governing payment of the
variable slaughter premium).

It adds that in general terms it may be
said that the whole machinery set up by
the Community has been thrown out of
balance by fixing at too high a level
prices which have been determined, as
described above, in order to satisfy the
interests of certain  categories  of
producers (the French, in particular) to
the detniment of other traders.

(dy The applicant submits that the
manifest and serious infringement of
supenior rules of Community law by the
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Community institutions — the existence
of which it considers it has demonstrated
— is in itself sufficient to amount to a
fault for which the Community is liable.
It adds that awareness of the wrongful
conduct of the Community instiwuons
emerges clearly from the fact that the
Commission “‘states in various parts (of
its defence) that it did not propose the
adoption of the provisions contained in
Article 9 of the regulauon”.

(¢) In order to meet the fifth
requirement, namely that the damage
must be quantifiable, the applicant
submits to the Court a statement of the
losses it has suffered, drawn uwp b
the ‘Diisseldorfer Trcuhand-Gcscllschag
Altenburg und Tewes AG, which has
advised 1t for 53 vears and is therefore
particularly well placed to judge the way
in which its business has developed.

Its report is based on the following
factors:

Income and expenditure for the years
1976 to 1979, based on the annual
balances sheets;

A calculation of the extra expense
incurred between January and March
1981, compared with that incurred for
the same period in 1980;

On the basis of those figures, estimates
for the period between 20 October 1980
and 30 December 1980 (the first months
of operation of the common organiz-
ation of the market, for which period the
applicant has no “concrete figures™).

A comparison of these figures shows that
during the first three months of 1981 the
quanuties which were imported fell
considerablv, whilst there was a sub-
stanual increase in purchase prices.

The report goes on to calculate the loss

incurred during the penod 1n questuon,

on the basis of:
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The drop in turnover;
The reduction of the profit margin; and

The reduction of the company’s
utilization of its production capacity with
the consequenes of that reduction on
running costs.

The applicant concludes from the fore-
going that its losses amount to DM
375 000, after it has deducted half of the
actual losses incurred in order to exclude
two causes of damage which the
applicant does not intend to impute to
the Community; commercial risk and
exchange risks artributable - 1o the
development of the parity of the pound
in relation to the Deutschmark.

The applicant submits that on those
grounds its application for compensation
should be allowed.

As to the Commission’s subsidiary claim
concerning the Court’s power to restrict,
pursuant to the second paragraph of
Article 174 of the Treaty, the effects of a
declaration that Article 9 of Regulation
No 1837/80 is invalid, the applicant
takes the view that the second paragraph
of Article 174 does not apply in actions
for damages and that in any case it must
be assured that  its claim for
compensation for damage will not be
adversely affected.

B — The Council of the European
Communities reviews the political back-
ground to the adoption of Regulation
No 1837/80 before going on to describe
its provisions and the operation of the
common organization of the markets
during the first markeung year, 1980 to
1981.

Replying to the argument put forward by
the applicant, the Council deals first with
the question of admissibility and then
with the substance of the case.



KIND v EEC

1. In so far as admissibility is
concerned the Council has decided not
10 raise a preliminary objection under
Arnticle 91 of the Rules of Procedure of
the Court. However, it points out that
the applicant’s choice of remedy is not
the right one and that its application for
compensation is an artifice.

The Council points out first that
underlying the action for damages i1s an
auempt by the applicant to have the
validity of the claw-back measures
reviewed by the Coun, a purpose for
which the proper procedure is that for
obtaining a preliminary ruling under
Article 177 of the Treary.

The Council then challenges the
applicant’s claim that it is unable 10 make
use of the procedure under Artcle 177.
Numerous examples are to be found in
the case-law of the Count of questions
referred to it for a preliminary ruling by
a civil count or tribunal called upon to
decide a dispute concerning the purchase
price of a product (for instance, the
judgment of 5 July 1977 in Case 114/76
Bela-Miible Josef Bergmann KG [1977]
ECR 1211). Contrary to the applicant’s
submission, therefore. it was not essenual
for the administrauve measure pre-
scribing the claw-back to have been
addressed to it directlv in order for it to
be able to initiate proceedings in the
course of which a question might be
referred 1o the Count for a preliminary
ruling.

The Council also emphasizes that the
applicant is endeavouring by means of 1ts
action for damages 1o challenge the very
structure of the common orgamzation of
the market in mutton and lamb. in
parucular  the intervenuon measures
which mayv be varied according to the
production regions. It is the opinion of
the Council that such an acuon mav not
be brought in the form of proceedings
based on the second paragraph of Arucie
215 of the Treaty and may be based only
on an applicauon for annulment. The
applicant’s choice of remedy 1s therefore

open to objection and was selected solely
in order to evade the restrictions
concerning applications for annulment
which prevented it from making use of
the latter remedy.

2. The Council considers that the
application is based on complaints which
are unfounded.

(a) As far as the alleged lack of a
statement of reasons is concerned the
Council wishes to point out that it does
not consider that disregard of the
obligation to state reasons constitutes a
sufficiently serious breach of a superior
rule of law for the protection of the
individual within the meaning of the
case-law of the Court of Justice.
Therefore, even if the Court were to
consider that the statement of reasons
was inadequate that would not
necessarily entail recognition of liability
on the part of the Community.

Furthermore, the Council considers that
a clear indication of the adequacy of the
reasons given for introducing the claw-
back is to be found in the closing words
of the second recital in the preamble to
Regulation No 1837/80 as well as in the
general background 10 the regulation.
The claw-back is inseparable from the
slaughter premium, which is clearly
defined as being an alternative to the
other intervention measures provided for
bv the regulation. The need for intro-
ducing the claw-back is itself explained
in unambiguous terms. The claw-back
which comes into operation upon expor-
tation from the area within which the
slaughter premium was granted s
designed 1o avoid the emergence of
distortions of competition and distur-
bances in relation 10 the prices fixed in
other production regions. That aim. and
the wav 1n which 1t relates o the other
intervention measures provided for in
Regulauon No 1837/8C, were clearly set
out. moreover, in the seventh recital in
the preamble to Council Regulation
(EEC) No 2644/8C of 14 October 1982
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laying down general rules for
intervention with regard w0 the
sheepmeat and goatmeat sector (Official
Joumnal L 275, p. 8), which was adopted
prior to the enuy into force of Regu-
lation No 1837/80, the basic regulaton.
The Council is therefore of the opinion
that it has satisfied the obligation 1o state
reasons as defined by the Court in its
judgment of 12 July 1979 (Case 166/78
Government of the Italian Republic v
Council of the European Communities
[1979] ECR 2575).

(b) In reply to the applicant’s allegation
that the system established by Regulation
No 1837/80, in parucular the claw-back,
is unlawful, the Council submits the
following arguments.

The Council considers that the real point
of law at issue in the present case is
whether or not regional aid may be
granted in the context of a common
organization of the markets. The
Council wakes the view that Community
law does allow for such a possibility
provided that the machinery is adopted
on the basis of objective criteria (which
was the case, in view of the peculiariuies
of the various national markets in
mutton and lamb prior to the enuy into
effect of the common organization), and
provided that the effects produced by the
svstem of regional aid are geographically
confined to the area in receipt of the aid.
As far as those requirements are
concerned the Council points out that
under the agricultural law of the
Communitv there are a number of
systems, such as that of the variable
slaughter premium and the claw-back,
under which a financial benefit s
granted which must be repaid in certain
cases. That is so, for example, n the
sector of beef and veal where there ts 2
slaughter premium for adult bovine
animals (introduced by Council Regu-
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lation No 870/77 of 26 Apnl 1977,
Official Journal L 106, p. 14) which is
repaid 1o the national intervention
agency if the animals are exported
outside the zone in which the premium is
granted, by means of the payment of an
“equal amount” which is collected under
the conditions laid down in Commission
Regulation No 926/77 of 29 April 1977
(O%ﬁcial Journal L 109, p. 4). (Both
regulations have since been renewed.)

In the present case, in view of the variety
of ways in which the nauonal markets
were organized previously, the Council
maintains that it had no option but to
introduce a common system which
allowed for these regional differences at
the beginning but whose aim was to
achieve uniform prices gradually over a
period of four years.

In support of its argument the Council
relies on Artcle 39 (2) (b) of the Treaty
which expressly provides that account is
to be taken of the need to effect the
appropriate adjustments by degress.

The Council contends that its approach
is clearly explained in Artcles 3 (4) (ii)
and 34 of Regulation No 1837/80; the
result was to put into effect, at the first
stage, a new combination of rules for
stabilizing the markets combining the
feaures of a ‘‘classical” intervention
svstem with those specific to the Briush
svstem of deficiency payments. Thus
regional prices were fixed pursuant to
Arucle 3 (4) (i) of Regulaton No
1837/80 on the basis of the market
prices recorded during 1979, the year of
reference, (or on the basis of estimates
for 1980). As far as the special case of
the United Kingdom was concerned, at
the request of the British representative
the Council fixed a reference price for
Region 5 at “a level slightly higher” than
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that obtained by theoretical calculation
in order to take into account the effects
of the closure of the French murton and
lamb market on the movement of Britsh
prices during the markeung years
preceding 1980.

In its judgment of 25 September 1979
(Case 232/78 Commission of the
European Communities v French Republic
[1979] ECR 2729) the Count declared
that that partitioning of the French
market was unlawful and had a
damaging effect on the determination of
British prices. The Council therefore
considers that it adhered to the Court’s
decision inasmuch as it fixed the British
prices at a shightly higher level, and
points out that in any case this
rectification by way of increase was in
accordance with the adjustments referred
to in Artcle 3 (4) (i) of Regulation No
1837/80 which are designed to achieve
uniform prices within the common
organization of the market.

In view of these considerations it is clear,
according to the Council, that notwith-
standing the special regional provisions,
which are destined to disappear, the
scheme introduced by Regulation No
1837/80 bears the same characteristics in
all the Member States and is inspired by
a clear-cut aim 1o achieve uniformity. It
is therefore wrong to maintain. as does
the applicant, that the machinery
introduced by Article 9 of the regulation
1s unlawful wis-a-vis Communitv law by
reason of the fact that it s geographl-
cally restricted to one or more regions in
the Communuy.

In this connection, the Council first of
all denies that the claw-back may be
regarded as a charge having an effect
equivalent 10 customs duties which is
prohibited by the Treaty and by the
case-law of the Court (Joined Cases 80
and 81/77, cited above). On the “con-
trary, the claw-back is an economically
neutral measure the purpose of which is
to offset the slaughter premium paid 10
the producers, from which it is
inseparable. Failure to recover the
premium would have the effect, by
contrast, of subsidizing exports in a
manner which is prohibited by Article 92
(1 of the Treatv and would bnng down
prices in other production regions,
distort competition and  precipitate
intervention buving on those markets in
order to maintain the regional prices at
the level of the price which is guaranteed
to local producers. It is therefore vital
that an unusual advantage which is given
by reason of special local conditions to
British producers and consumers should
not be extended without good reason o
traders in  other regions of the
Community where the conditions for
payment of the variable slaughter
premium are not met owing to the satis-
factory state of the market.

The Council also rejects the complaint
that the svstem at issue 1s discriminatory.
In the first place, producers in the
Community have a guaranteed minimum
income throughout the Community of
293 ECU; if there s discrimination,
therefore, it must be against consumers.
In that respect. the Council wishes to
point out that a difterence in treatment
does not signify discnmination unless it
is based on an arburan disuncuon.
which 1s not the case here. A common
organization of the markets based on a
single market and uniform prices can be
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established only gradually, especially
when differences 1n actual consumer
prices prior to the entry into effect of the
common system were as marked as in the
case of the market in mutton and lamb.
The Council endeavoured to reduce the
disparities by providing for the intro-
duction of uniform prices by means of
adjustments by degrees over a period of
four years. The differences in price leveis
referred 1o by the applicant are merely
the result of these objective differences
and may not therefore be regarded as
discriminatory.

The Council points out in this respect
that under Community law there are
other  systems  which  distinguish
objectively berween consumers and vyer
are not for that reason discriminatory.
That is true, for instance, of the system
for disposing of butter at reduced prices
which was introduced by Council Regu-
fation No 269/79 of 25 June 1979
(Official Journal L 161, p. 8).

Lastly, the Council rejects the argument
to the effect that the system in queston
infringes Article 43 (3) (b) of the Treaty
which requires newly-created common
organizations of markets to ensure
conditions for trade within the
Community similar to those exisung in a
national market.

It observes. first, that this obligation is
not one designed for the protecuon of
individuals, and whilst failure 1o comply
with it mav affect the validitv of the
measure in QuUEsION It CANNOL RIVE Tse (O
liability on the pan of the Communy.

Secondly, the Counai believes that it s
jusufied 1n maintaining that tnere s no
such infringement and that the svstem in
queston s destgned. on the contrary, to
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meet the requirements of Aricle 39 (2)
(b) of the Treaty which requires the
appropriate adjustments to be effected by
degrees. The Council wishes to
emphasize once more the very wide
range of nauonal systems which existed
previously and the interests of economy
which made it imperative for the
Council, both in order w0 avoid
distortions of competition and serious
economic consequences for producers
and in order to husband the limited
economic resources of the Community
budget, to construct an intervention
system which combined the traditional
intervention machinery with elements
taken from the deficiency payment
system.

3. Lastly, the Council is of the opinion
that the application does not meet the
requirements of substance laid down in
the second paragraph of Article 215 and
defined in the case-law of the Court.

The Council interprets the decision of
the Court in its judgment of 4 March
198C (Case 49/79 Richard Poolv Council
of the European Communities [1980]
ECR 569), and in particular paragraph 8
of that decision (at p. 580), as requiring
that in any applicauon for compensation
the applicant must first provide prima
Jacie evidence that he has in reality
suffered the damage he claims to have
suffered, in the absence of which the
Court will be unable to review the
validitv of the legal measure which is
alleged to have been the cause of the
damage.

In this regard, the Council considers that
neither proof nor prima facie evidence of
the existence of the alleged damage has
been supplied, for the applicant has
merely produced a general estimate
based on “hvpothetical statements”.
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The applicant is in fact challenging thé
minimum price which is guaranteed in
the general interest by the Council for
producers in Region 5 (the United
Kingdom). Yet that price was fixed by
the Council in the light of the special
features of the British market in mutton
and lamb within the “wide discretion”
which, as is recognized by the Cour, it
enjoys in implemenung the common
agriculural policy and the effects of
which, even if harmful to individuals, do
not create liability on the part of the
Community (judgment of 25 May 1978
in joined Cases 83 and 94/76, 4, 15
and 40/77 Bayerische HNL Vermebr-
ungsbetriecbe GmbH & Co. KG and
Others v Council and Commission of the
European Communities [1978] ECR
1209).

The Council is also of the opinion that
the applicant is not justified in
questioning the lawfulness of Regu-
lations Nos 3191/80 and 932/81,
whereby the Commission suspended the
claw-back in trade with non-member
countries for the 1980 to 1982 marketing
vears. Those measures, which do not
concern the applicant, were adopted by
the Commission after evaluating the
situation in regard to exports of mutton
and lamb from the Community in order
to compensate for the temporary absence
of implementing provisions applicable 1o
export refunds for mutton and lamb.
Assessing the need for such measures is a
matter for the Commission within its
powers of administration, and cannot
depend on the views of an individual
trader.

The Council concludes that the real
cause of the loss which the applicant
claims wo have incurred is not to be
found in the implementation of the
common organization of the markets
introduced by Regulation No 1837/80

but in the abolition of the previous
national market organizatons. The truth
is that the combined effect of the various
national systems allowed the applicant
on the one hand to take advantage of the
deficiency pavments svstem, which had
the same effect as an expon subsidy, and
on the other hand to discover n the
German market a profitable market for
its low-priced purchases, benefiting from
prices in continental Europe which were
considerably higher owing to the prices
obtaining on the French market.

In fact the applicant would like to have
the claw-back suspended whilst the
variable slaughter premium conunues to
be paid to Biritsh producers out of public
intervention funds so as to preserve a
situation characterized by favourable
prices such as that which existed prior to
the entrv into effect of the common
organization of the market. As to that,
the Council observes that there is no
provision or principle of Community law
which compels it when introducing a
common organization of the market to
preserve, for the benefit of a trader, the
advantages which resulted from the
combined effect of two national
intervention systems.

C — The Commission of the European
Communities first reviews the material
and legal situation of the market in
mutton and lamb before and after the
entry into effect of the common organi-
zation of the markets in the sector of
mutton and lamb.

1. Its analvsis shows that the entry into
effect of the common organization of the
markets entailed a number of difficulties
in adaptaton and vet, against all
expectations. was characterized by
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widespread price stability and lite
recourse to intervention save in Region
5, the United Kingdom, where a fall in
prices was recorded.

As far as trade with non-member
countries is concerned, the Commicsion
notes that the flow of imports has been
successfully stabilized as a result of the
rapid conclusion of voluntary restraint
agreements, but that exports originatung
in the Community, which means exports
from the United Kingdom, in fact fell
alarmingly and, since there was no
export refund  scheme, led the
Commission to order the temporary
suspension of the claw-back in respect of
goods destined for  non-member
countries (Regulations Nos 3191/80 and
932/81).

As far as the flow of trade between
Member States is concemed the
Commission observes that trade in
British mutton and lamb destined for
other Member States which are not
producers (the Benclux countries and the
Federal Republic of Germany) has fallen
considerably. The reason, according to
the Commission, is to be found in the
fact that the guide level (85 % of the
basic price) upon which payment of the
variable slaughter premium depends was
fixed at 100 high a level. Since the basic
price is close 1o the French price Brtish
mutton and lamb is marketed in the
United Kingdom. as a result of the
staughter premium paid to producers, at
a price which represents 85 % of the
French price Taking tnto account the
cost of transponn and marketing such
prices make export to markets in the
Benelua countries and Germany unat-
tracuve for Briush producers since the
prices on those markets are lower than
the French prices. That 15 why the
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Commission considers that it is necessary
to reduce the guide level to 80 % of the
basic price in order to bring about a
reduction in the slaughter premium,
thereby making markets in contnental
Europe other than the French market
more attractive again for traders who
obtain supplies from the United
Kingdom. The Commission recently
submitted a proposal to the Counci
along those lines.

However, the Commission considers that
such adjustments do not imply any
criticism of the claw-back mechanism,
which it claims is economically neutral.
Changes in monetary parities within the
Community and cerain seasonal factors
have, in its view, had a more influential
role in the evolution of the various
regional markets under the new common
organization of the market in muuon
and lamb.

The Commission points out in that
context that recent alterations of
monetary parities (the fall of the pound
on the exchange markets and the revalu-
ation of the Deutschmark) are liable
to improve conditions on the intra-
Community market in Briush mutton
and lamb considerably, especially as in
the absence of the charging of monetary
compensatory amounts under the organ-
ization of the markets in mutton and
lamb such currency movements have
direct repercussions on export prices.

2. Next, the Commission denies any
non-contractual liability on its par. It
notes that it is alleged tn the application
that the Commission’s failure to suspend
the claw-back under Arnticle 33 of Regu-
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lation No 1837/80 constitutes unlawful
conduct.

The Commission points out that an
application of that nature must be based
on the proposition that there has been,
on the part of the institution alleged to
be at fault, a failure to fulfil a binding
legal obligation. That is not the case here
since no provision — and particularly
not Article 33 of Regulation No 1837/80
— compels the Commission to suspend
the claw-back. Had it suspended the
claw-back, moreover, the Commission
would have deprived a provision drawn
up by the Council of its meaning, 2
circumstance which is legally unaccept-
able and which would in the long run
disturb prices on regional markets in the
Community to such an extent that the
applicant would be the first to suffer.

3. The Commission goes on to argue
that the applicant has failed 1o
demonstrate either the existence of a
sufficiently serious breach of a superior
rule of law designed to protect it, or the
existence of arbitrary conduct on the
part of the Community institutions. Yet
the Court has consistentdy held (in
particular in its judgment of 5 December
1979 in Joined Cases 116 and 124/77
G. R. Amylum NV and Tunnel Refineries
Limited v Council and Commission of the
European Communities [1975] ECR
3497) that such evidence is a conditio
sine qua non for an application for
compensation for damage based on the
adopuion of defective legislative measures
1o succeed.

In the first place. the Commission states,
the claw-back may not be regarded as a
charge having an effect equivalent to
customs duties prohibited by the Treaty.
The claw-back, which is an economically
neutral measure and has no influence on

.

the price sysiem outside the production
area in which the slaughter premium is
paid, has nothing in common with the
charges condemned by the Court in
Joined Cases 80 and 81/77, which
concerned import charges designed to
discourage imports of Italian wine into
certain Member States. The Commission
points out the failure to operate the
claw-back, on the contrary, would have
converted the slaughter premium into an
export subsidy which is prohibited by the
Treary.

Furthermore, to regard the claw-back
system as discriminatory is to overlook
the function of the slaughter premium
created by the Council in order 1o
reconcile  gradually the  national
situations which existed before the entry
into effect of the common organizauon.
The inwroduction of the slaughter
premium was not aimed at conferning a
special advantage on certain producers
but at avoiding, whilst adhering to the
aims of the common agricultural policy
as laid down by the Treaty, any sudden
drop in the consumption of mutton and
lamb on the main Community market at
a time when the Community was unable
to reduce the traditional flow of imports
of muuon and lamb from non-member
countries without failing in 15 inter-
national commitments (in particular
within the framework of the General
Agreement on Tariffs and Trade) and
when the Community budgetary re-
sources were not sufficient to support the ’
wholesale adoption of a system of
consumer subsidies, which would in any
case entail risks, in all the Member
States.

In the Commission’s view the disparities
between the situations on different
mution and lamb markets in the
Community compelied the Council to
authorize certain special systems to
operate on sections of markets within the
framework of the new common organ-
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ization in order to avoid widespread
disturbance of the market in muton and
lamb.

Community law recognizes the principle
of such special systems, in parucular in
Article 42, concerning the granting of
aid by the Council, and Article 43 (3) (a)
of the Treaty which imposes the binding
requirement that any common organ-
ization of the markets must offer safe-
guards for the employment and standard
of living of the producers concerned
equivalent to those which they enjoved
under the previous national organi-
zations. In view of the constraints
described above to  which  the
Community legislature is subject the only
acceptable solution was thus a system
composed of diversified regional prices,
adjusted by means of the claw-back in
order to maintain the strictly regional
nature of the measures which had been
adopted.

The Commission does not deny that
such a system (the transitional nawre of
which is clearly stated, the date on which
it is to end being 1 April 1984, the date
on which the regional prices are to be
subsumed into a uniform price) gives rise
to inequalities 1n treatment berween
traders. But it emphasizes that the
measures are objecuvely justified, are
necessary in order to achieve the aims of
Article 39 of the Treaty and do not
constitute arbitrary rules.

At the same ume the Commission rejects
the complaint that suspending the claw-
back in respect of exports to non-
member countnes constitutes a breach of
the pnnciple of Community preference.
The Commission wishes to emphasize
that the suspension is a temporary
measure (as 15 clearly indicated in Regu-
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lations Nos 3191/80 and 932/81) which
is justified because no common policy on
exports has been drawn up by the
Council. The maintenance of the flow of
exports of Briush meat o their
traditional markets forms a vital element
in the equilibrium of the intra-
Community market in general and of the
British market in parucular, so that were
such exports to collapse the Community
institutions would have a duty o adopt
the measures necessary to ensure the
revival of them.

The Commission observes in that regard
that to dispute the economic choice that
the measure represents is to cast doubt
upon all measures designed to encourage
exports in agriculture and to challenge
the validity of the export refund schemes.

The Commission expresses grave doubts,
in any case, as to the existence of the
alleged loss of access to the markets in
non-member countries asserted by the
applicant. The Commission considers
that the applicant’s explanations con-
cerning its  Swiss  export  market
constitute evidence that it began to sell
British mutton and lamb on that market
only dunng the months immediately
following the entry into effect of the
common organization of the market
The Commission states that the reasons
for this drive for custom remain
“obscure”™ as far as it is concerned, but 1t
suggests that the explanation is to be
found in  where the applicant’s
commercial interests lay during that
parucular period: when it found that the
claw-back had been effected in respect of
exports 10 non-member countries from
the date of the entrv into effect of the
common organization (with the result
that selling prices for British meat on the
Swiss  market suddenly rose) the
applicant discovered in this market a
profitable wav of disposing of the meat
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stocks it had purchased in the weeks
prior to the enuy into effect of Regu-
lation No 1837/80.

The Commission maintains that its
description of these commercial phenom-
ena serves 1o show that the Communiry
institutions were well-advised to suspend
the claw-back in respect of exports to
non-member countries in order to halt
the increase in the price of exported
British meat and to bring to a stop the
resulting decline in trade.

As to the losses for which the applicant
claims compensation the Commission
“protests vigorously” against its method
of calculaung them and challenges the
substance of the applicant’s claim to have
incurred substantial losses as a result
of the Community’s legislative action.
The Commission emphasizes that the
applicant was in no way entitled to have
“a situation charactenized by deflections
of trade and national export subsidies”
made permanent and that if Briush
mutton and lamb could not be sold in
Germany at their market pnce that
circumstance was attributable only to the
attitude of German consumers and price
levels on the Briush market.

The Commission points out that the
applicant’s argument concerning the
supposed causal link between the intro-
duction of the common organization and
the loss said to have been incurred
contains inconsistencies. The applicant
blames first the intervention mechanism
in Article 9 of Regulauon No 1837/8C
(in the applicauon) and then the method
whereby regionalized prices are fixed tin
the reply).

The Commission considers that is has
refuted the argument concerming the

effects of the mechanism introduced
under Article 9: payment of the variable
slaughter premium 1s objectively justified
and the claw-back, which is an
economically neutral measure, is
necessary for the survival of the whole
common organization.

As far as the fixing of prices is concerned
the belief that the regionalized reference
price was fixed solely on the basis of
the interests of French producers is
erroneous. The Italian and  Greek
reference prices, for instance, are
considerably higher than the French
price, and as for the prices for Regions 3
and 4 (Northern Europe and Ireland),
thev were determined on the basis of
traditional export patterns from those
markets to France. The United Kingdom
price is the only one which was fixed
taking into account another criterion in
addiuon ,to the previous market price,
namely the trend which would ordinarily
have been followed on that market had
the measures restricting imports on the
French market not prevented Britsh
meat from gaining access to that prof-
itable marker.

The Commission generally underlines
the fact that the implementation of a
common price policy is possible only if it
is based on the upper average of the
previous prices, for if it is not. it ceases
to be realistic for the producers. The
increase in the Britush prices was there-
fore inevitable, although the Council
sought to moderate its effects by fixing
different prices which could be gradually
aligned with each other over four vears,
with the result that other regional prices,
including those in Region 3, ' rose in
relation thereto. It would have been
unreaiistic not to realize that the business
ot some traders mught be atfected by
that, especially as some of them, hike the

1 = Twr Bene:ur coumires. Denmarin and the Federa!
Repudais of Germans
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applicant, had enjoyed unusually advan-
tageous trading conditions in the past
owing to the disparity between the
previous  national  systems.  The
Commission emphasizes, on the one
hand, that the applicant had no right to
have the previous situation maintained
and, on the other hand, that without the
implementation of the measures provided
for in Aricle 9 of Regulauon No
1837/80 the effects of the common
organizatior, of the markets would have
brought the British price to the same
level as the average price on the
Continent, a circumstance which would
have had at least as great an influence on
the applicant’s business as the present,
and temporary, claw-back.

4. Lastly, the Commission submits ex
abundanti cantela observations on what
the consequences might be if in the
Court's decision in the case, Article 9 of
Regulation No 1837/80 were considered
to be invalid.

The Commission takes the view that
such a decision would, by vinue of
Article 176 of the Treaty, produce
binding effects for the Community
instituuons beyond the scope of the
present dispute.

The Commission states that it is certain
that the application will not succeed.
Nevertheless, it draws the Court’s
attention to what the effects, and the
economic and administrative reper-
cussions, of such a decision would be if
the Court did not exercise its option of
deciding, pursuant to the second
paragraph of Artcle 174 of the Treaty,

that the measures which have been
adopted in the past in order to
implement the provisions which are

declared invalid were not to be affected
by such invalidity.

D — The Govemment of the French
Republic considers that the applicant has
chosen the wrong remedy and submits
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that in any case the application must be
dismissed as unfounded.

1. The French Government observes,
first, that although the applicant’s
conclusions are in the form of an
application for compensation, their true
purpose is to obtain from the Court a
review of the validity of the claw-back
system introduced by the Council. In
support of this observation the French
Government notes that the submissions
upon which the application is based are
aimed at demonstrating the unlawfulness
of the action of the Community
institutions. The application is therefore
a “disguised” application for annulment
which fails to have regard to the system
of legal remedies established by the
Treary.

Nevertheless, it should be noted that the
French Government does not maintajn
that the application is inadmissible.

2. As far as the substance of the case is
concerned the French Government states
that the application in question is based
on non-contractual liability and s
brought in order to challenge 2
legislative measure involving choices of
economic policy. According to consistent
case-law  of the Court such an

" application may not be regarded as well

founded unless, in the first place, it is
established that the measure which gave
rise to the damage was of an unlawful
nature and, in the second place, the
applicant fumnishes proof of the existence
of a sufficiently serious breach of a
superior rule ofy law for the protection
of individuals. In addition to those
preconditions governing the existence of
liability on the part of the Communiry a
further requirement has emerged from
the case-law of the Court, namely that
for the applicant to succeed in its claim
the Count must ascertain whether in the
circumstances of the individual case there
is damage and whether it was caused by
the conduct of the Communiry.
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The French Government then endeav-
ours to show that in introducing the
claw-back system the Council neither
failed to fulfil its obligation to state the
reasons for its action nor infringed the
provisions of the Treaty, in particular
those prohibiting the imposition of
charges having an effect equivalent to
customs duties in trade berween Member
States.

(a) The duty to state reasons which is
laid down in Article 190 of the Treaty
was entirely satisfied in this instance. The
second recital in the preamble 10 Regu-
lation No 1837/80 shows clearly that
the variable slaughter premium must,
in order to avoid “disturbance in
competition” liable to affect the stability
of markets in other production regions in
the Community, be offset by the
charging of an amount equivalent to that
premium when mutton and lamb are
exported outside the territory of the
Member State concerned.

The statement of reasons thus indicates,
in accordance with the requirement laid
down in a consistent line of decisions of
the Court, the general circumstances
which led to the adoption of the
provision in quesuon together with an
outline of the aims which the provision is
intended to achieve.

In addituon, the French Government
expresses “‘grave doubts” as to whether
anv inadequacies in the statement of
reasons for a legislauve measure of
general applicauon mayv constute “a
sufficiently scrious breach of a superior
rule of law for the protecuon of
individuals”.

(b) As to the infringements of the
Treaty which the apphcant claims to
detect in connection with the Counail’s
adoption of Article 9 (3) of Reguiauon

No 1837/80, the French Government
considers that the Council in no way
breached the resinctions placed by the
Treaty or by general principles of law on
the exercise of the discretion enjoved
by the Community authorities in
implementing the common agricultural

policy.

The common organization of the market
in mutton and lamb introduced by Regu-
lation No 1837/80 was the result of a
compromise achieved in the face of
widely differing market situations which
were characterized by opposite choices
of economic policy made by the Member
States prior to the entrv into effect of the
common system.

In the light of the situation the Council
was compelled to be selective in order 1o
reconcile the vital interests of producers
and consumers and this led the
legislature to give temporary priority to
some of the aims ascribed by Article 39
of the Treaty to common policies in the
agriculwral sector.

In the circumstances the Council chose,
in order to take into account the
particular characteristics of the original
national markets, to set up machinery for
stabilizing the markets which could be
varied from region to region, and the
effects of which were 1o be tempered by
the fact that uniform prices were to be
achieved graduallv in order to avoid
“dramatic consequences for producers in
some regions”. In the opinion of the
French Government, moreover, the
Cournt has already accepted the principle
that a gradual approach such as this may
be used when common policies are
established. as may be seen in the
wagments of 3 julv 1977 (Case 114/76
Beia-Muble josef Bergmann KG [1977)
ECR 1211). 2 July 1974 (Case 153/73
Holtz & Willemsen GmbH v Council and
Commussion of the European Communities
[1974]) ECR 675) and 21 Februarv 1979
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(Case 138/78 Hans Markus Stolting
[1979] ECR 713) and the Court has also
held that in the various elements of a
common organization including
measures for stabilizing the markess — a
temporary absence of uniformity and
geographical restrictions, if based on
objective criteria, are not unlawful. (See
Case 153/73, cited above.)

By esuablishing in the case of the United
Kingdom a scheme for stabilizing the
market based on deficiency payments
coupled with the claw-back in respect of
exports from that production region the
Council did not inwroduce a charge
having an effect equivalent to customs
duties in trade between Member States.
On the contrary, it sought to avoid a
sudden increase in prices for consumers
on the most important market in the
Community  whilst  ensuring  that
regionalized scheme did not diswrb the
natural formation of prices on the other
markets in the Community.

The French Government points out in
this connection that the two stabilization
mechanisms which were provided for by
Regulation No 1837/80 (intervention on
the one hand and the slaughter premium
on the other) are, because of the
existence of such objective differences,
mutually exclusive and have opposite
effects in the way in which they operate.
Intervention has a tendency to" “draw”
market prices upwards whilst  the
slaughter premium has the effect of
bringing down consumer prices. It was
therefore essenual, in order to avoid
mutual disturbances between the various
regional markets, for the two systems of
stabilization to be insulated from each
other by means of the claw-back in
respect of the export of mutton and lamb
from one production region to another.
If pavment of the slaughter premium
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could not be offset by the claw-back the
result would have been to subsidize
exports from the United Kingdom, thus
bringing down prices — and therefore
producers’ income — on the conunental
markets and precipitating the 1im-
plementation of intervention measures
costly for the Community budget and,
moreover, liable to benefit Britush meat
which had already at the advantage of a
production premium paid by the
Communiry.

The effect of subsidizing exports is
highlighted, moreover, by the decision of
the Community instituuons to suspend
the claw-back in trade with non-member
countries in order to maintain the
traditional patterns of export for British
mutton and lamb. The claw-back thus
constitutes, in trade between Member
States, the indispensable complement to
the slaughter premium without which the
latter would seriously disturb the
functioning of the common organization.
It cannot, therefore, be regarded as a
charge having an effect equivalent to
customs duties.

In shor, the claw-back makes it poss-
ible to ensure equal conditions of
competition for producers in the
different regions in the Community by
bringing the prices of products for which
the variable slaughter premium has been
paid back to a level at least equal to that
of the guide level, or 85% of the
uniform basic price.

The French Government considers,
therefore, that the claw-back which 1s an
essential feature of the newly-established
common organization, Is in any event
compatible with the provisions of the
Treaty and, moreover, with all the
provisions of the common organization,
which:




Guarantee a fair income for producers
by means of either intervention measures
(Article 6) or the variable slaughter
premium (Article 9);

Stabilize the markets and eliminate any
discrimination berween producers by
means of the claw-back;

Guarantee conditions similar to those on
a nauonal market bv facilitating price
convergence as far as possible.

The French Government considers it
necessary to emphasize in that context
that recovery of the premium has not
affected the situation on the Briush
market. According to the staustics for
1980 to 1981 supplied by the French
Government Britush production fell in
general terms (21 000 tonnes less than
the preceding marketing vear) but
exports from the United Kingdom to
other markets in the Communitv rose
considerably (an increase of 14% in
Januarv 1981, that is to say, 4 792 tonnes
compared with 4 192 tonnes for the same
period in 1980), especially to France
(5 629 tonnes for the first four months
of 1981, compared with 83 tonnes for
the same period in 1980). Such a
development is remarkable in view of the
abolition of the deficiency pavments (the
amount of which was not recovered on
exportation) and the considerable rise of
the pound during that period. In the
opinion of the French Government that
development of the Briush market s
proof of the absence of influence of the
claw-back on the flow of trade beiween
Member States. Since Februan 1981,

KIND v EEC

admiuedly, Brish exports have fluc-
tuated somewhat; nevertheless, it should
be observed that exports to non-member
countries show a drop (39%) which is
greater than that for exports to the other
Member States (36%) and that the fluc-
tuation is attributable to two features of
the current economic situation: the
decrease in British production, on the
one hand, and the reduction in impors
from New Zealand on the other (a drop
of at least 40 000 tonnes for the 1980 to
1981 marketing year), a reduction which
led 1o an increase in the consumption of
local mutton and lamb.

The French Government observes,
however, that the entry into effect of the
common organization influenced the
pattern of trade in British meat within
the Community considerably. The
influence is attributable to the opening of
the French market to direct imports from
the United Kingdom, thus eliminating
deflected imports of those products via
the Federal Republic of Germany or the
Benelux countries. This resulted in a
decrease in the traditional trading
relationships of certain dealers, such as
the applicant, but, the French Govern-
ment observes, Community law and the
decision of the Count of Justice place
no obligaton on the Community
institutions, when  constructing or
implemenung a common agricultural
policy, to guarantee the continuance
of traditional trading relationships
established under the market conditions
existing prior to the entrv into effect of
the common svstem (see the judgment of
13 November 1975 in Joined Cases 63 to
69/72 Wilhelm Werbahn Hansamiihle and
Others v Council of the European

Communines (1973] ECR 1229), and
2 June 1976 in joined Cases 30 10 63/74
Rurt  Kampffmever  Mublencereinigung
KRG and Others v Commission and
Council of the European Communities
{1970) ECR 711).
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3. As to the loss which the applicant
claims to have incurred the French
Government considers that the later has
failed to prove, or even to supply prima
facie evidence of, either the existence of
the losses which it claims to have
incurred or the existence of 2 causal link
between the conduct of the institutions
which is the target of its criticism and the
alleged damage. As a result, and in
accordance with a consistent line of
decisions of the Court, the lauer is not
required to review the legality of the
measures at issue and the application
must be dismissed as unfounded.

The French Government considers that
the applicant is merely accusing the
Council of having placed it in a situation
which is less advantageous than that
which it enjoyed previously. However, 1t
has been established in the judgments of
the Court in Joined Cases 63 to 69/72
and Joined Cases 56 to 60/74, cited
above, as also in the judgment of 4
October 1979 (Case 238/78 Ireks-Arkady
GmbH v Council and Commission of the
European Communities [1979] ECR
2955), that an individual may not ask the
Court, in the guise of an application to
have a Community regulauon declared
invalid, to mainuin in existence a
situation which is economically advan-
tageous for him but prejudicial to the
public interest.

Furthermore. the applicauon cannot
result in pavment of compensation for, in
the opinion of the French Government,
the applicant has failed to furnish proof,
as required by the case-law of the Coun,
that the losses 1t has suffered are in
excess of those reasonable limits within
which tndividuals are required to accept
without compensation certain  harmful
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effects on their economic interests as a
result of Community regulations, even if
the latter are invalid, and are therefore
disproportionate, or proof that the
disproportion affects the general interest
and not merely its individual interests
(see the judgment of 5 December 1979 in
Joined Cases 116 and 124/77 G.R.
Amylum NV and Tunnel Refineries
Limited v Council and Commission of the
European Communities {1979] ECR
3497, and 25 May 1978, Joined Cases 83
and 94/76, 4, 15, and 40/77 Bayerische
HNL Vermebrungsbetriebe GmbH & Co.
KG and Others v Council and
Commission of the European Communities
{1978) ECR 1209, and Joined Cases 63
to 69/72, cited above).

IV — Oral procedure

At the siting on 5 May 1982 oral
argument was presented by Dietrich
Ehle, Rechtsanwalt, for Julius Kind KG;
by Bernard Schloh, acting as Agent,
assisted by Arthur Brautigam, acting as
Assistant Agent, on behalf of the Council
of the European Communities; by Jorn
Sack, acting as Agent, on behalf of
the Commission of the European
Communities; and by Noél Museux,
Assistant Director of Legal Affairs at the
Ministry for Foreign Affairs, assisted by
Alexandre Carnelutti, Deputy Agent, on
behalf of the Government of the French
Republic.

The Advocate General delivered his
opinion at the sitting on 9 June 1982.



KIND v EEC

Decision

By application lodged at the Court Registry on 4 May 1981 Julius Kind KG,
a supply butcher established in Grevenbroich in the Federal Republic of
Germany, brought an action under Article 178 and the second paragraph of
Article 215 of the EEC Treaty for compensation for the loss suffered by its
business as a result of the provisions of Article 9 (3) of Council Regulation
(EEC) No 1837/80 of 27 June 1980 on the common organization of the
markets in “sheepmeat” and goatmeat (Official Journal L 183, p. 1) in the
case of lamb imported from the United Kingdom and as a result of the
provisions contained in Artcle 1 of Commission Regulation (EEC) No
3191/80 of 9 December 1980 on transitional measures concerning non-
recovery of the variable slaughter premium for “sheepmeat” and goatmeat
products exported from the Community (Official Journal L 332, p. 14) in the
case of its exports or opportunities for exports to non-member countries.

The applicant seeks compensation amounting to DM 375 000, the loss which
it considers it incurred between 20 October 1980, the date of the entry into
effect of the common organization of the markets in mutton and lamb and
goat's meat, and 31 March 1981, together with interest at 10% to run from
the date on which its application was lodged. Finally, 1t requests from the
Court a declaration that it is also entitled to compensation for losses incurred
by it after 31 March 1981.

The action based on non-contractual liability brought by Julius Kind KG 1s
founded upon the alleged unlawfulness of Article 9 of Council Regulation
No 1837/80 and Commission Regulation No 3191/80.

Before the entry into force of Regulation No 1837/80 the markets in mutton
and lamb in the Community differed widely from one Member State to0
another. According to the applicant, that situation enabled it to import from
the United Kingdom muuon and lamb at prices which were commercially
attractive by reason of the agricultral policy of the United Kingdom and, in
particular, by reason of the subsidies (hereinafter referred to as “deficiency
pavments”) paid by it to its producers.
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The common organization of the markets introduced in 1980 is intended to
assimilate the markets in the different Community regions gradually in order
to achieve a uniform market and a uniform sysiem of prices. Regulation No
1837/80 divides the States of the Community into five regions, now six,
following the accession of Greece, by virtue of Regulation No 3446/80, for
each of which there has been fixed a different reference price. This reference
price is used to calculate a premium payable per ewe under Article 5 of the
regulation, which is intended 1o “offset the loss of income which may result
from the establishment of the common market organization”. Article 3 (4)
(i1) provides, however, for the establishment of a single Community reference
price by the end of a transitional period of four years.

Regulation No 1837/80 fixes a seasonally adjusted basic price uniform
throughout the Community. It is in relation to that basic price that
intervention measures provided for in Articles 6 to 9 mav be adopted. Apart
from private siorage aid Member States may choose between two
intervention schemes: the purchase of fresh mutton and lamb by intervention
agencies, and the payment of a variable slaughter premium.

Finally, subject to certain conditions Article 17 of the regulation empowers
the Council to draw up general rules for granting export refunds which are
to be the same for the whole Community.

Within the general context of those regulation the provisions challenged by
Julius Kind KG may be described as follows:

Article 9 (1) of Regulation No 1837/80 provides that in the regions where
there are no purchases bv intervention agencies “the Member State. or
Member States concerned mav payv a variable slaughter premium for sheep
when the prices recorded on the representative market or markets of the
Member State or Member States concerned are below a ‘guide level’
corresponding to R5% of the basic price. The guide level shall be seasonally
adjusted in the same wav as the basic price”. According to Article 9 (2) the
amount of that premium 1s 10 be equal to the difference berween the guide
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level and the market price recorded in the Member State or Member States
concerned. Article 9 (3), to which Julius Kind KG takes particular objection,
provides that the necessary measures are to be taken to ensure, in the event
of payment of the premium referred to in paragraph (1), that an amount
equivalent to that premium is charged for the muuon and lamb products
referred to in Artcle 1 (a) when those products leave the territory of the
Member State concerned. The amount equivalent to the slaughter premium,
which is charged on exports, is commonly known as the “claw-back”. Lastly,
by virtue of Article 9 (5) expenditure incurred under those arrangements is to
be deemed to form part of intervention for the purpose of regularizing agri-
cultural markets.

Commission Regulation (EEC) No 3191/80, for its part, provides in essence
that from 10 December 1980 until 31 March 1981, by way of derogation
from Article 9 (3) of Regulation No 1837/80, there is to be no claw-back in
respect of the export of the products in question from the Community.

Those are the provisions which, in the applicant’s view have altered its
economic situation. The introduction of the claw-back and the amount
thereof, have increased export prices for meat from the United Kingdom.
The applicant maintains that its turnover has thereby been reduced and its
costs have had 10 be spread over a smaller number of transactions since some
of its clients are no longer prepared to continue to buy from it in view of the
trends in prices. The applicant also criticizes the Commission for failing to
suspend the claw-back in respect of exports to Member States of the
Community and for having practically barred it from the market in non-
member countries which, as a result of Regulation No 3191/80, find it more
advantageous to obtain their supplies of mutton and lamb direct from the
United Kingdom.

As, in this case, a choice of economic policy which is reflected in legislative
measures adopted by Community insttutions is being challenged, it should
be borne in mind that the Court has consistently held that the Community
does not incur liability on account of such measures unless a sufficiently
serious breach of a superior rule of law for the protection of the individual
has occurred. Taking into consideration the principles in the legal systems of
the Member States governing the liability of public authorities for damage
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caused to individuals by legislative measures, the Court has declared that in
the case of Community legislative measures characterized by the exercise of
a wide discretion which is essential for the implementation of the common
agricultural policy, the Community does not incur liability otherwise than,
exceptionally, where the institution has manifestly and gravely disregarded
the limits on the exercise of its powers.

The conclusions in the application based on the alleged unlaw-
fulness of the Council regulation

The statement of the reasons on which the regulation in based

Julius Kind KG claims that the Council failed to provide an adequate
statement of the reasons upon which its decision to introduce the
intervention system described in Article 9 of Regulation No 1837/80 and, in
particular, the claw-back system, was based.

That submission must be rejected. As far as the system of legal remedies is
concerned the requirement of a statement of the reasons upon which
measures adopted by the institutions are based is designed to enable the
Court to exercise its powers of review of the legality of such measures in the
context of Article 173 for the benefit of individuals to whom that remedy is
made available by the Treaty. Nevertheless, any inadequacy in the statement
of the reasons upon which a measure contained in a regulation is based is
not sufficient to make the Community liable.

In this instance, moreover, the statement of the reasons upon which Regu-
lation No 1837/80 is based satisfies the requirements of Article 190 of the
Treaty. The second recital in the preamble to the regulation indicates clearly,
with reasons, the various forms which the intervention measures in favour of
producers of mutton and lamb may take. The same recital states expressly
that in order to avoid “all disturbance in competition” an amount equivalent
to the variable slaughter premium is to be recovered in the case of expont of
meat and animals from the territory of the Member State in which producers
are paid that premium.

The other submissions
In its three further submissions Julius Kind KG claims that the provisions
contained in Arucle 9 of Regulation No 1837/80, and in particular those

contained in Arucle 9 (3) which lay down the claw-back system:
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are in breach of the prohibition, laid down in Articles 9, 12, 13 and 16 of the
Treaty, of the introduction in trade berween Member States of charges
having an effect equivalent to customs duties;

fail to meet the requirement, laid down in the second subparagraph of Article
40 (3) of the Treaty, that the common organization of agricultural markets
must exclude any discrimination between producers or consumers within the
Community;

and, finally, are in breach of the rule set out in Article 43 (3) (b) of the
Treaty which requires the common organization to ensure condiuons for
trade similar to those existing in a national market.

While those criticisms are expressed in various ways and are based on
different provisions of the Treary they all challenge, on similar grounds, the
machinery of the common organization of the market in mutton, lamb and
goat's meat established by Council Regulation No 1837/80. A few general
observations serve to illustrate the extent of the alleged breaches of law relied
upon by the applicant, and hence the replies to be given to its criticisms.

The Council’s intention of “attaining the objectives of Artcle 39 of the
Treaty and, in partcular, ... stabilizing the markets and ensuring a fair
standard of living for the agricultural Community concerned”, and to
achieve “a single market based on a common price system”, which is set out
in the recitals in the preamble to Regulation No 1837/80, is expressed in the
fixing of a uniform basic price for fresh or chilled sheep carcases. The
intervention price which was adopted for purchases by the interventon
agencies, and the guide level used in calculating the variable slaughter
premium, each correspond to 85% of the basic price. Consequently,
although, in order to take into account the different market situations in the
Member States prior to the entry into force of the regulation, intervenuon
methods may differ, the price level which causes them to come into
operation remains the same.

It is true that because of the disparities in prices on the mutton and lamb
markets in the Member States before its entry into force Regulation No
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1837/80 makes provision for reference prices which differ between the five
(and later six) regions into which the Member States are divided and that
those reference prices are used in order to calculate the premiums payable
per ewe. However, in the first place that situation is a temporary one because
Article 3 (4) (ii) of the regulation provides for the achievement of a single
Community reference price by the convergence of national reference prices
in equal annual steps over four years and because Article 24 (1) provides that
after the Commission has submitted a report and a proposal, the Council is
o take before 1 April 1984 such appropriate measures as are required to
ensure the functioning of the common organization of the market and in
particular of the intervention and premium systems. In the second place, far
from precluding any form of gradual approach in achieving the common
organization of agricultural markets Arucle 39 (2) of the Treaty provides
inter alia that “in working out the common agricultural policy and the
special methods for its application, account shall be taken of ... structural
and natural disparities berween the various agriculture regions” and of “the
need to effect the appropriate adjustments by degrees”.

It is in the light of those observations that each of the three submissions
made by Julius Kind KG and analysed above must be examined.

First, within the framework of a regulation, namely Regulation No 1837/80,
the provisions of which, according 1o Article 34 thereof, are to be reviewed
before 1 April 1984, the charge on exports provided for by Article 9 (3) of
that regulation is inseparable in principle from the intervention system which
is made up of payment of the variable slaughter premium in Community
regions where buying-in is not practised by the intervention agencies.
Therefore, the charge does not constitute, as the applicant maintains, a
charge "having an effect equivalent to a customs duty but is in reality
intended 1o offset exactly the effects of the slaughter premium, thereby
enabling products from the Member States or regions in which the premium
is paid 10 be exported to other Member States without disturbing their
markets. If there were no claw-back, offers emanating from a Member State
which applies the slaughter premium might be made on markets in other
Member States at prices appreciably lower than those obtaining in the latter
and might bring. through a fall in prices, the intervention measures which the
Community would thus in fact be called upon to finance for a second time,
albeit perhaps in another form.
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Secondly, as regards the submission alleging discrimination it should be
recalled that different treatment may not, as pointed out in the judgment of
the Court of 13 June 1978 (Case 139/77 Denkavit [1978) ECR 1317), be
regarded as discrimination prohibited by Article 40 (3) of the Treaty unless it
appears to be arbitrary, or in other words, as stated in other judgments,
devoid of adequate justification and not based on objective criteria.

The analysis set out above of the common organization of the markets in
mutton and lamb shows that the interventon methods provided for in Regu-
lation No 1837/80, the introduction pursuant to Article 9 of that regulauon
of a slaughter premium and of the claw-back, and the rules for determining
the amount of that premium, are based on objective criteria. The intervention
price, in the case of purchases made by a body authorized for the purpose
and the guide level, in the case of payment of a slaughter premium, are
identical. As already stated, each Member State chooses from the
intervention methods provided for by the regulation the one which appears
to it to be the most appropriate.

In those circumstances and in view of the discretion enjoyed by the Council
in implementing a common organization of the markets which is sull
developing and taking into account the responsibiliues which are entrusted to
it by Articles 39 and 40 of the Treaty in order to determine which methods
appear to it most suited for the purpose of ensuring the gradual achievement
of a uniform market, the fact that intervention methods vary from region o
region in the Community, and the consequences of such variation do not
amount to discrimination.

Furthermore, as far as the discrimination of which the applicant claims to
have been the object is concerned it must be remembered that its business
benefited, until the entry into effect of the common organization, from the
differences which existed between the situations on the various markets in
the Community and that this enabled it. because the deficiency pavments
svstem did not include anv compensalor\ pa\ ment on export, to import lamb
from the United Kingdom at a relauveiv low price, at least when economic
circumstances were favourable. However, although Arucle 39 of the Treaty
designates in particular the stabilization of -markets as an objective of the
common agricultural policv. the concept of stabilization does not extend to
the maintenance of positions established under previous market conditions,
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as the Court has already stated in its judgment of 13 November 1973 (Joined
Cases 63 to 69/72 Wilhelm Werbabn Hansamiible and Others [1974] ECR
1229).

In its last submission Julius Kind KG raises the objection that Article 9 of
Regulation No 1837/80 fails to meet the requirement, set out in Article 43
(3) (b) of the Treaty, that the common organization of agricultural markets
must ensure conditions for trade within the Community similar to those
existing in a national market.

As already stated, Regulation No 1837/80 aims to achieve, by degrees, a
uniform market for the Community, and the Council may not be criticized
for adopting this gradual approach in view of both the differences which
characterized the national markets before the introduction of the common
organization and the means adopted by the Community institution to achieve
its aim. More precisely, the introduction of the claw-back is designed to
ensure the harmonization of prices in trade between Member States and to
prevent artificial disparities between the prices of products in the exporting
Member State and those in the importing Member State from creating
distortions in this trade and obstructing the machinery for regulaung and
unifying the markets which has been established by the regulation. Thus the
regulation, and in particular Article 9 thereof, is designed to ensure
conditions for trade within the Community similar to those existing in a
national market.

The submission is therefore no more well-founded than the preceding ones.

The conclusions in the application relating to the alleged
unlawfulness of the Commission regulation.

The applicant claims that the Commission offended against the principles of
Community preference and non-discrimination by suspending, in the case of
exports to non-member countries, by means of Regulation No 3191/80 of
9 December 1980 (Official Journal L 332, p. 14), collection of the amount
referred to in Article 9 (3) of Regulation No 1837/80 without at the same
ume suspending collection of that amount in trade between Member States.
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It is stated in the recitals in the preamble to Commission Regulation No
3191/80 that it has been found that the charging of an amount equivalent to
the variable slaughter premium for sheep on exports from the territory of the
Member State concerned “gives rise to appreciable difficulties for export of
the products in question from the Community”. Pursuant to Article 33 of
Council Regulation No 1837/80, which provides that “the Commission may
adopt appropriate measures to facilitate the transition from the system in
force in each Member State before the application of this regulation to the
svstem established by this regulation”, Arucle 1 of Regulation No 3191/80
provides as has been stated, that notwithstanding Article 9 (3) of Regulation
(EEC) No 1837/80, the amount referred to therein is not to be charged on
export of the products in question from the Community.

Inasmuch as Julius Kind KG complains that a similar suspensory measure has
not been adopted for exports from one Member State to another, its
application is unfounded. There is no provision in the Treaty and no general
principle of Community law which requires measures based on the needs of
exports 1o non-member countries to be extended to trade between Member.
States. On the contrary, for the reasons already indicated suspension of the
claw-back in respect of exports from a Member State in which producers are
paid the variable slaughter premium to another Member State where that
premium is not paid could disturb the Community markets in muton, lamb
and goat's meat which Regulation No 1837/80 is designed to stabilize.

In so far as Julius Kind KG seeks to argue that the Commission’s suspension
of the claw-back on exports from the Community damaged its exports to
non-member countries, inasmuch as Regulaton No 3191/80 made it more
advantageous for such countries to obtain their supplies directly from a
country such as the United Kingdom in which the slaughter premium and,
therefore, the claw-back were applied. it must be noted that one of the
conditions governing liability on the part of the Community is that the
applicant seeking compensation must have actually suffered damage.

In this instance the applicant’s allegations to the effect that the suspension of
the claw-back on exports to non-member countries deflected trade to its
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detriment since its customers — the Swiss, in particular — transferred their
custom to British suppliers, are devoid of substance.

An examination of both the file on the case and the statements made by the
applicant at the hearing show that it had not built up any firmly established
market in the countries which were not members of the Community. In the
case of the Swiss market, in particular, which is the sole concrete example
given of the expansion of its business outside the Community, the applicant
has acknowledged that 1t did not seek to penetrate the Swiss market unul
September 1980. Nor has it been established, or even, in fact, maintained,
that the applicant had acquired regular customers there before the intro-
duction of Regulation No 3191/80. As a result it must be held that the
applicant has failed to furnish even the beginnings of proof in support of its
allegations that the Commission’s conduct caused it to incur a loss and that it
is not necessary to determine whether the other conditions governing liability
on the part of the Community are met.

As a result of the foregoing the application for compensation for damage
made by Julius Kind KG must be dismissed.

Costs

Article 69 (2) of the Rules of Procedure provides that the unsuccessful party
is to be ordered to pay the costs. Since the applicant has failed in its
submissions, 1t must be ordered to pay the costs, including those of the
intervener in support of the defendant.

On those grounds,

THE COURT
hereby:

1. Dismisses the application;
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2. Orders the applicant to pay the costs, including those of the

intervener.

Mertens de Wilmars
Due
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Everling

Bosco Touffait
Mackenzie Stuart O’Keeffe
Chloros Grévisse

Delivered in open court in Luxembourg on 15 September 1982.
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OPINION OF MR ADVOCATE GENERAL CAPOTORTI
DELIVERED ON 9 JUNE 1982*

Mr President,
Members of the Court,

1. This action has been brought against
the Council and the Commission by
a German undertaking, Kind, which
imports and markets fresh meat from the
Federal Republic of Germany and the
United Kingdom. That undernaking
seeks compensaton for the loss it claims
to have incurred as a result of the intro-
ducuon by Council Regulation No
1837/8C of 27 June 1980 of a special
export levy, and the failure on the pant

|« Transiated from tne ltanan

of the Commission to suspend that
measure.

It will be remembered that the regulation
established the common organization of
the markets in mutton, lamb and goat’s
meat, the organizauon being based prin-
cipally on the rules governing prices (a
Community basic price, regionalized
reference prices and prices recorded
on representative markets in  the
Community), on the granting of a
premium to producers to offset a loss of
earnings resulting from the introductuon
of the common organization of the
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