ATKINS v WREKIN DISTRICT COUNCIL AND DEPARTMENT OF TRANSPORT

OPINION OF ADVOCATE GENERAL ELMER
delivered on 30 April 1996 °

1. Does a special statutory travel concession
for persons over a certain age fall within the
scope of Council Directive 79/7/EEC of
19 December 1978 on the progressive imple-
mentation of the principle of equal treatment
for men and women in matters of social
security ! (‘the Directive’)? That is the prin-
cipal question in this case.

The relevant provisions in the Directive

2. The Directive was adopted on the basis of
Article 235 of the EEC Treaty. It is clear
from the second recital in the preamble that
the principle of equal treatment in matters of
social security should be implemented ‘in the
first place in the statutory schemes which
provide protection against the risks of sick-
ness, invalidity, old age, accidents at work,
occupational diseases and unemployment,
and in social assistance in so far as it is
intended to supplement or replace the above-
mentioned schemes’.

* Original language: Danish.
1 — OJ 1979 L 6, p. 24.

Article 1 states that the purpose of the
Directive is ‘the progressive implementation,
in the field of social security and other ele-
ments of social protection provided for in
Article 3, of the principle of equal treatment
for men and women in matters of social
security ...,

The scope ratione personae of the Directive
is set out in Article 2, according to which the
Directive is to apply to ‘the working popu-
lation — including self-employed persons,
workers and self-employed persons whose
activity is interrupted by illness, accident or
involuntary unemployment and persons
secking employment — and to retired or
invalided workers and self-employed per-
sons’.

The scope ratione materiae of the Directive
is set out in Article 3(1), according to which
the Directive is to apply to:

‘(a) statutory schemes which provide pro-
tection against the following risks:

— sickness,

— invalidity,
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— old age,

— accidents at work and occupational
discases,

— unemployment;

(b) social assistance, in so far as it is
intended to supplement or replace the
schemes referred to in (a).”

Article 4(1) of the Directive defines the prin-
ciple of equal treatment:

‘... there shall be no discrimination whatso-
ever on ground of sex either directly, or indi-
rectly ... in particular as concerns:

— the scope of the schemes and the condi-
tions of access thereto,
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Article 7(1)(a) provides that the Directive is
to be without prejudice to the right of Mem-
ber States to exclude from its scope inter alia
‘the determination of pensionable age for the
purposes of granting old-age and retirement
pensions and the possible consequences
thereof for other benefits’.

The relevant national legislation

3. Originally in the United Kingdom there
were a number of local schemes, whereby,
without any specific legal basis, concessions
were granted inter alia to the clderly for the
use of public transport. In Prescoit v Bir-
mingham Corporation, > however, the Court
of Appeal held that local authorities were
wultra vires in granting such benefits which
constituted discrimination in favour of cer-
tain classes of persons at the expense of the
rest.

4. By the Public Services Vehicles (Travel
Concessions) Act 1955 local authorities were
empowered to introduce such schemes.
From the account of the debate on the bill in
the House of Commons on 18 February
1955 it appears that its purpose was to
empower local authorities on the one hand
to operate collective transport undertakings

2 — {1955] Ch 210.
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and on the other to assist certain deserving
groups of people in need. Edward Short,
who introduced the bill, stated that ‘the real
issue ... is one of broad principle which is
one of national rather than purely local
importance. One of the glories of our system
of local government is that it gives wide dis-
cretionary powers to local authorities for
administering our social services. ... A great
many of them are concerned with subsidis-
ing various classes of people in some form —
the rent of council houses, meals for old peo-
ple, travel for school children, clothing for
school children, maintenance grants for
school children and so on.’

5. The relevant provisions are contained in
section 93 of the Transport Act 1985 (‘the
Act’), which empowers local authorities to
provide a travel concession scheme entitling
certain categories of person to free or
reduced-price travel on public passenger
transport services. Under section 93(7) of the
Act the following persons are eligible for
such concessions:

‘(a) men over the age of sixty-five years and
women over the age of sixty years;

(b) persons whose age does not exceed six-
teen years;

(c) persons whose age exceeds sixteen years
but does not exceed eighteen years and
who are undergoing full-time education;

(d) blind persons, that is to say, persons so
blind as to be unable to perform any
work for which sight is essential;

(e) persons suffering from any disability or
mmjury which, in the opinion of the
authority or of any of the authorities
responsible for the administration of the
scheme, seriously impairs their ability
to walk; and

(f) such other classes of persons as the Sec-
retary of State may by order specify.’

The ages specified in section 93(7)(a) corre-
spond to pensionable ages in the United
Kingdom.
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6. By the Transport Act 1985 (Extension of
Eligibility for Travel Concessions) Order
1986 made in exercise of the power con-
ferred by section 93(7)(f), the Secretary of
State for Transport added further classes of
persons to those eligible for a travel conces-
sion scheme:

(a) persons suffering from mental handicap;

(b) persons who have been refused a driving
licence on medical grounds;

(c) persons who are deaf or dumb;

(d) persons whose sight is impaired to such
an extent that they cannot reasonably
accurately estimate the size and speed of
movement of vehicular traffic;

(e) persons who are without the use of both.
arms;

() specified companions of any eligible per-
sons who, in the opinion of the relevant
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authority are so severely disabled or
handicapped as to require the assistance
of a companion in order to be able to
travel on public transport.

7. It is for the individual local authority to
define the persons to whom the scheme
applies, provided that they are eligible within

the meaning of the above provisions.

8. On the basis of the above provisions, the
first defendant in the main proceedings,
Wrekin District Council, introduced a
scheme which covers men over the age of 65,
women over the age of 60, and disabled per-
sons. The scheme does.not, however, cover
young persons. The persons covered by the
scheme can, for a payment of UK £2 (corre-
sponding to ECU 243), obtain either
National Transport Tokens worth UK
£16 (corresponding to ECU 19.42), or a bus
card which gives entitlement to use the buses
in Shropshire at half-price fares. For UK
£43 (corresponding to ECU 52.18) those eli-
gible can also buy a ‘Travel Stamp’ which
entitles them to use buses in the Wrekin area
at no further cost. At the hearing Wrekin
District Council and the United Kingdom
explained that it is difficult to quanufy the
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advantage that the scheme represents for an
individual beneficiary. The value of a bus
card depends on. the number of times it is
used: the greater the need of the persons
involved for transport and the more they use
their card the more valuable the scheme is to
them.

9. The concessionary travel scheme is
financed from public funds. In 1991/92 the
local authorities® costs in reimbursing bus
operators in connection with the scheme
amounted, for the whole of the United King-
dom, to UK £410 million (corresponding to
ECU 497.6 million).

Facts of the case

10. The plaintiff in the main proceedings,
Stanley Charles Atkins was, when the appli-
cation was lodged on 25 June 1991, 63 years
old and a member of the working popula-
tion. He brought proceedings in the Queen’s

Bench Division of the High Court of Justice, -
claiming that, in breach of the principle of-

equal treatment, he was the victim of unlaw-
ful discrimination on the ground of sex since
he had been refused a travel concession
under a scheme operated by Wrekin District
Council, whereas a woman of the same age
would have been entitled to such a conces-
sion.

Preliminary questions

11. By order of 23 May 1994 the Queen’s
Bench Division of the High Court of Justice
referred the following questions to the Court
of Justice of the European Communities for
a prelimmary ruling:

‘1. Is the concessionary travel scheme oper-
ated by the first defendant within the
scope of Article 3 of Directive
79/7/EEC?

2. If the answer to question 1 is yes, does
Article 7(1)(a) of Directive 79/7/EEC

apply in the circumstances of this case?

3. If there has been a breach of Directive
79/7/EEC, can the direct effect of that
Directive be relied on to support a claim
for periods prior to the date of the
Court’s judgment by persons who have
not prior to that date brought legal pro-
ceedings or made an equivalent claim?’
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First question

12. By its first question the national court
seeks to ascertain whether Article 3(1) of the
Directive should be interpreted as covering a
scheme subsidizing pensioners’ use of public
transport such as that operated by Wrekin
District Council.

Procedure before the Court

13. Mr Atkins claims that this is a statutory
scheme providing protection against old age,
invalidity and so forth, and that it is thus,
under Article 3(1), covered by the Directive.
The scheme was established pursuant to sec-
tion 93(7) of the Act and is therefore a stat-
utory scheme. The Act has a social aim, in
that its purpose is to enable subsidized travel
on public transport to be provided to certain
socially vulnerable groups, whose physical
mobility and financial resources are generally
limited. The concession is, furtherrnore,
directly linked inter alia to old age, since any
person over the qualifying age is eligible for
the benefit regardless of his or her personal
or financial circumstances.
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14. Wrekin District Council, the United
Kingdom and the German and Swedish
Governments contend, however, that the
scheme in question falls outside the scope of
the Directive, since it constitutes neither the
whole nor part of any statutory scheme pro-
viding protection against any of the risks
specified in Article 3(1)(a) and is not a form
of social assistance within the meaning of
Article 3(1)(b). The scheme does entail that
those entitled obtain certain social advan-
tages, in the same way as others obtain edu-
cation or use recreational facilities, but that
does not mean that the scheme is covered by
the term ‘social security’ as mentioned in
Articles 51 and 118 of the Treaty. Social
security provides protection against certain
risks and is thus related to other forms of
insurance. It is up to the local authorities
whether and to what extent schemes such as
the one at issue here are set up, and the local
schemes are very varied in their scope. Thus
this is not a statutory scheme within the
meaning of the Directive. Lastly, there is no
direct and necessary link between the scheme
and the risks listed in Article 3(1), since the
scheme assists those entitled with their trans-
port costs, which is not in itself a risk cov-
ered by the provision. In that connection it is
immaterial that old age is one of the criteria
of eligibility used.

15. The Commission has stated that the
scheme in question must be regarded as



ATKINS v WREKIN DISTRICT COUNCIL AND DEPARTMENT OF TRANSPORT

falling within the scope of the Directive.
The concessions granted under the scheme
can obviously not, in the Commission’s
view, be regarded as social security in
the sense that the term is used in Regulation
No 1408/712 (‘the Regulation’), since it
is not a scheme resembling insurance. Nor
can the concessions be regarded as social
assistance, since they are not based on
need. The Directive, which has its legal
basis in Article 235 of the Treaty, must,
however, also be regarded as covering
social protection in a broad sense (see,
for instance, the use of that expression in
Articles 1 and 3 of the Directive). The
purpose of the Directive requires the
principle of equal treatment to be extended
to all forms of social protection, regardless
whether the Member States have chosen
to apply the resources available for social
security or social assistance in the traditional
sense, or for other forms of social protection.
It is in the list of risks covered that
the Directive’s limits are set. The scheme
at issue in this case is a statutory scheme
which is directly and effectively linked to
the risks mentioned in Article 3(1) of
the Directive and the scheme is therefore
covered by the Directive ratione materiae.
The fact that the Act also allows local
authorities to extend the scheme to
the young cannot remove the scheme
from the ambit of the Directive, since the
Directive would otherwise be too easy to
circumvent.

3 — Regulation (EEC) No 1408/71 of the Council of 14 Junc
1971 on_ the application of social sccurity schemes to
employed persons, to sclf-employed persons and to mem-
bers o{ their familics moving within the Community, as con-
solidated in Council Regulation (EEC) No 2001/83 of 2 Junc
1983 (O] 1983 L 230, p. 6). The regulation is based on Arti-
cle 51 of the Treaty as rcgards employed persons and on
Article 235 as rcgards the sclf-cmploycl

General remarks concerning the
ratione materiae of the Directive

scope

16. 1 shall first examine whether the scope
ratione materiae of the Regulation is coex-
tensive with that of the Directive.

17. Under Article 4(1) and (2) of the Regu-
lation, it is to apply to all legislation con-
cerning general and special social security
schemes, whether contributory or non-
contributory, relating to the specified risks,
including old-age benefits. On the other
hand, social assistance, that is to say benefits
which are awarded following an actual
assessment of the recipient’s needs, fall out-
side the scope of the Regulation (Article

4(4)).

18. According to the Court’s case-law, the
delimitation of the scope of the Regulation
ratione materiae takes place in two phases.
First, it is asked whether the benefit is
awarded under legislation which gives those
entitled a statutory right, leaving no room
for any individual or discretionary assess-
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ment of personal need or circumstances. *
No significance is attached to the way the
benefit is financed. 5 Next it is asked whether
the benefit provides protection against cer-
tain specified risks. From the case-law may
be cited Case 249/83 Hoeckx concerning a
Belgian scheme under which persons with
inadequate means were assured of a mini-
mum income, where the Court stated that
the aim of the benefit was not to mitigate the
effects of any particular risk specified in the
Regulation. ¢

19. National schemes can, on the basis of
their scope ratione personae, their purpose
and the provisions laid down for their imple-
mentation, be related both to social security
and to social assistance, and in connection
with the Regulation an assessment of a
somewhat discretionary character must be
made as to the category under which the
benefit falls. The example may be cited of
Case C-356/89 Newton, which concerned a
United Kingdom mobility allowance
awarded on the basis of statutory objective
criteria, namely whether an applicant was
suffering from physical disablement such
that he was unable to walk or virtually
unable to do so.? The Court found that,
first, the benefit sought to ensure a minimum
level of income for handicapped persons
who were entirely outside the social security
system and, secondly, provided supplemen-
tary income for recipients of social security

4 — Scc the judgments in Case C-66/92 Acciardi [1993] ECR
1-4567, paragraph 14; Casc C-111/91 Compmnission v Luxemn-
bowurg  {1993) ECR 1-817, paragraph 29; Casc
C-78/91 Hughes [1992) ECR 1-4839, paragraph 15.

5 — Sec the cases cited in footnote 3: Casc C-66/92 Acciardi,
paragraph 18; Case C-111/91 C n v Luxembourg,
paragraph 31; and Casc C-78/91 Hughes, paragraph 21.

6 — [1985) ECR 973, paragraphs 13 and 14,

7 — [1991] ECR I-3017.
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benefits who suffered from physical disable-
ment affecting their mobility. In connection
with the latter group, the benefit was to be
deemed to fall within the field of social secu-
rity within the meaning of Article 51 of the
Treaty and the legislation adopted in imple-
mentation of that provision.® The benefit
was thus covered by the scope ratione mate-
riae of the Regulation. On the other hand,
only some of those entitled were covered by
the scope ratione personae of the Regulation,
as defined in Article 2(1) (and see Article

1(a)).

20. According to its title, the Directive con-
cerns the progressive implementation of the
principle of equal treatment for men and
women in matters of social security, and
under Article 3(1), the Directive is to apply
to ‘statutory schemes which provide protec-
tion against’ specified risks, including old
age, and to social assistance, in so far as it is
intended to supplement or replace such
schemes.

21. Schemes covered by the scope ratione
materize of the Regulation may well be
deemed to be covered by the scope ratione
materiae of the Directive in so far as the
risks covered by the Regulation are also cov-
ered by the Directive. It should be recalled
that in Newton the Court regarded a mobil-

8 — Scc paragraphs 14 and 15.
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ity allowance for the disabled as being cov-
ered by the scope ratione materiae of the

Regulation.

22, However, in my view it is not possible to
draw the converse conclusion and equate the
term ‘social security’ within the meaning of
the Regulation with the scope of the Direc-
tive as laid down in Article 3(1)(a). There is
nothing in the Directive to suggest that the
expression ‘social security’ in the Directive
should be understood in the same way as it
1s in the Regulation, let alone in any precise
sense. The expression ‘social security” is thus
also used in the Directive’s title (‘... equal
treatment for men and women in matters of
social security’), where it is quite clear that it
is used in a different and wider sense than in
the Regulation. In the title the expression
covers not only ‘statutory schemes which
provide protection’ but also social assistance
referred to in Article 3(1)(b).

23. The second recital in the preamble, too,
according to which the principle of equal

treatment in. matters of social security should-

be implemented in the first place ‘in the stat-
utory schemes which provide protection
against the risks of ... old age ... and in social
assistance ..." shows that Article 3(1)(a) of the
Directive must be understood as meaning
that the Directive not only covers social
security benefits as referred to in the Regu-

lation, but also other benefits which provide
social protection.

24. It could be argued that when Article 1,
which sets out the purpose of the Directive,
speaks of ‘the field of social security and
other elements of social protection provided
for in Article 3’, the expression ‘social secu-
rity’ in Article 1 here refers to Article 3(1)(a)
concerning statutory schemes which provide
protection against specified risks and the
term ‘other elements of social protection’ in
Article 1 to Article 3(1)(b), concerning social
assistance intended to supplement or replace
the schemes referred to in Article 3(1)(a).
However, Article 1 does not, as Article
3(1)(a) does, use the term ‘assistance’ but
rather the term ‘social security and other ele-
ments of social protection’ and the word
‘protection’ is applied only in Article 3(1)(a)
but not in Article 3(1)(b). Hence it must be
assumed that the expression ‘other elements:
of social protection’ in Article 1 does not, or
does not only, refer solely to Article 3(1)(b),
but also covers at least some of the benefits
included in Article 3(1)(a).

25. Article 3(1) does not itself use the
term social security or similar expres-
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sions ¢ to delimit the scope of the Directive.
It would have been natural to use that term
in Article 3(1)(a) if that provision was to be
so limited, instead of using the wider term
‘statutory schemes which provide protec-
tion’.

26. The fact that the Directive goes further
than the Regulation must be viewed in the
light of the Directive’s being an autonomous
legislative measure which has a purpose dif-
ferent from that of the Regulation. It does
not aim, as the Regulation does, to coordi-
nate certain national social security schemes,
but rather to ensure that national schemes
concerning social protection comply with a
fundamental right, namely the principle of
equal treatment for men and women. I
would here refer to the general Community
law principle according to which an interpre-
tation must seek to ensure the effectiveness
of the legislative measure in question. The
fact that the Directive was adopted on the
basis of Article 235 also means that the lan-
guage used in Articles 51 and 118 of the

Treaty becomes irrelevant when the Direc-
tive is being interpreted.

27. The above interpretation is consistent, in
my view, with the Court’s casc-law hitherto
concerning Article 3(1) of the Directive. The

9 — Such as, for instance, branches of social sccurity or social
security schemes.
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Court has stated that ‘in order to ensure that
the progressive implementation of the princi-
ple of equal treatment ... is carried out in a
harmonious manner throughout the Com-
munity, Article 3(1) must be interpreted as
including any benefit which in a broad sense
forms part of one of the statutory schemes
referred to or a social assistance provision
intended to supplement or replace such a
scheme’. 1° In order to fall within the scope
of the Directive a benefit must constitute the
whole or part of a statutory scheme provid-
ing protection against one of the specified
risks or a form of social assistance having the
same objective. 1t That condition is satisfied
when the benefit is directly and effectively 12
linked to protection against one of the spec-
ified risks, including old age and invalidity. 13
Thus the decisive factor is that the benefit
should protect against a risk covered by the
Directive, which presupposes that there is a
direct and cffective link between the benefit
and the risk in question.

28. In its case-law the Court has not based
the delimitation of the scope of the Directive
on the traditional criteria invoked by Wrekin
District Council, the United Kingdom and
the German Government such as member-
ship, periods of employment and the itnsur-
ance aspects, just as no significance has been

10 — Sce Casc 150/85 Drake [1986] ECR 1995, paragraph
23 (emphasis added).

11 — Scc the judgments in Drake, cited above, paragraph 21;
Casc C-243/90 Smithson [1992] ECR 1-467, paragraph 12;
Joined Cases C-63/91 and C-64/91 Jackson and Cresswell
[1992) ECR 1-4737, paragraph 15; and Case C-137/94 Rich-
ardson [1995) ECR [-3407, paragraph &.

12 — Note concerning only the Danish version.

13 — Scc the above-cited judgments in Smithson, Earagraph i2;
Jackson and Cresswell, paragraph 15; and Richardson, para-
graph 8.
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attached to way the benefit is financed. In
Richardson, 1 the Court thus held that a
publicly-financed prescription charge
exemption scheme was covered by the
Directive despite the fact that the benefit was
unrelated to such traditional criteria. In my
opinion there are also substantial reasons
that militate against laying down such
requirements. There are of course a number
of Member States where protection against
sickness, old age, and so forth is based on the
payment of contributions earmarked for
sickness insurance funds, pension schemes
etc. There are, however, also Member States
where the social security schemes are not so
based but are financed completely out of
public funds through general taxes and
charges (with subsequent redistribution).
The Danish national pension and sickness
insurance systems can be mentioned as
examples of statutory schemes ensuring pro-
tection against old age and sickness respec-
tively which today are financed purely from
taxes and charges, with no form of contribu-
tion or membership requirement, and the
benefits awarded without regard to periods
of employment. It is clear that such schemes
are covered by Article 3(1)(a) of the Direc-
tive.

29. Finally, it can be concluded from para-
graph 13 of the Richardson judgment that no
requirement follows from the term ‘statutory
schemes which provide protection’ to the
effect that the benefit should technically

14 — Scc footnote 11.

form part of national rules on social protec-
tion. No specific limitations may be read
into the word ‘scheme’ and the fact that an
individual Member State has chosen to make
a sphere of legislation the responsibility of
one minister or another cannot be a basis for
drawing a conclusion as to whether a benefit
under that legislation provides protection in
the Community law sense. 15 The extent to
which that is the case must depend on an
assessment of the specific character of the
benefit. The Directive accordingly covers all
benefits comprised in schemes which provide
protection against the risks enumerated in
the Directive, however they are defined and
regulated in the various national legal sys-
tems. 16

Is there a statutory scheme in this particular
case?

30. A benefit such as the concessions oper-
ated by Wrekin District Council has, like the
prescription charge exemption scheme in
Richardson, its basis in a statute and is imple-
mented through the exercise of delegated
powers. '7 The fact that the scheme (having
its basis in a statute) is introduced and oper-
ated by local authorities for their particular
area cannot, in my view, be regarded as sig-
nificant. It is often appropriate for a scheme

§

15 — I would refer here to point 12 of my Opinion in the Rich-
ardson casc, from which it appears that it is difficult to find
a more ncutral cxpression.

16 — Scc goint 5 in Advocate General Mancini's Opinion in the
Drake casc referred to in footnote 10.

17 —— Sec Richardson cited in footnote 11, paragraph 11.
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to be operated by the authorities which have
to meet the costs involved and cover such
costs by raising the amounts required. It
appears from the record of the debates in the
House of Commons that in the United
Kingdom ‘social services’ have traditionally
been operated locally. Such traditions may
vary from Member State to Member State
and the need for effective and uniform appli-
cation of the Directive requires that no sig-
nificance should be attached to such differ-
_ences when delimiting the scope of the
Directive and thus of the principle of equal
treatment. Correspondingly, as stated in
point 29 above, the benefit cannot be kept
outside the scope of the Directive solely on
the ground that it has its basis in the Trans-
port Act 1985 and thus does not technically
depend on a parent act the aim of which is
social protection. 1# Accordingly I consider
that a benefit such as that operated by
Wrekin District Council is in the nature of a
statutory scheme within the meaning of the
Directive.

Does the scheme provide protection against
old age?

31. Arucle 3(1)(a) of the Directive requires
the benefit to provide protection against
inter alia old age. It can of course be dis-
cussed in a more general way whether per-
sons of 60 or 65 years old are affected by the
risk of old age. The Directive does not, howr
ever, itself define that risk by reference to a

18 — Ibid. paragraph 13.
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specific age, nor does it aim to harmonize
such matters. The Directive must accord-
ingly be assumed to refer to the sense in
which the term is applied by individual
countries in their domestic legal systems.

32. The aim of the Directive is to ensure a
fundamental right, namely the right to equal
treatment as regards benefits which provide
protection against certain risks, including old
age. It must follow from the expression ‘pro-
vide protection’ that the benefit must have a
social objective and be directed towards rem-
edying the consequences of a person’s being
affected by a particular risk, including old
age. Obvious examples are old age pensions,
which give the elderly the possibility of leav-
ing the employment market while maintain-
ing a certain standard of living, or exemption
from prescription charges which ensure that
elderly people, for example, suffering from
illness are not discouraged from taking the
necessary medicine on financial grounds.
Schemes for home help or meals on wheels
also constitute part of the social safety net
for the elderly, who otherwise often give up
cleaning, shopping or making meals.

33. As a rule, it is a characteristic of old age
that the ability to move about alone is
reduced. Many of the elderly develop
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problems as regards mobility, sight, hearing
and reaction times. When they reach pen-
sionable age and retire most people suffer an
abrupt deterioration of their financial situa-
tion. A company car will be withdrawn and
it is either difficult or impossible to obtain
the means to acquire and/or maintain a car.
Shopping and maintaining links with family
and friends therefore presuppose, for many
of the elderly, use of public transport. The
possibility of using public transport is, more-
over, particularly important to the elderly in
less populated areas. Schemes offering cheap
public transport must therefore, in my view,
be regarded as an important part of the social
safety net for the elderly. It cannot be rea-
sonable to compare a benefit subsidizing the
use by the elderly of public transport with
cheap theatre or cinema tickets for the eld-
erly as the United Kingdom has sought to
do. Access to cheap public transport is some-
thing quite different and socially much more
important for the average elderly person
than schemes which enable him or her to
visit the opera or ballet cheaply.

34. The fact that access to free or reduced-
price transport is a considerable social bene-
fic for the elderly is consistent with the fact
that the necessary legal basis for these travel

concessions in the United Kingdom was
enacted, according to the record of the
debate in the House of Commons, with a
clear social aim. The scheme was compared,
for example, with housing rent subsidy and
meals for the elderly. Travel concessions such
as those operated by Wrekin District Coun-
cil on the basis of the Act thus have, in my
view, an essential function of social protec-
tion.

35. It must, moreover, be irrelevant that in
the United Kingdom the choice was made to
allocate the benefit not by direct payment of
a cash amount but by way of a publicly-
financed scheme which allows the elderly to
pay lower prices when using public trans-
port. A cash amount would not ensure to the
same degree that the mobility of the groups
of persons covered was increased, since it
could be used for other purposes. Indeed,
the travel concessions scheme at issue in this
case is framed in such a way that the finan-
cial advantage of the scheme is directly pro-
portionate to the public transport needs of
the person in question. Furthermore, it is
quite possible that the total public expendi-
ture incurred by the scheme might be less
than the total use of the scheme made by the
elderly in financial terms. The scheme might
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well be organized in such a way that the
public authorities obtain a discount by indi-
cating that those entitled should use public
transport outside peak hours.

Are the concessions directly and effectively
linked to protection against old age?

36. As mentioned, it is a requirement, under
the case-law of the Court, that the benefit
should be directly and effectively linked to
protection against one of the risks listed in
Article 3(1)(a). The specific content of that
requirement must now be examined.

37. In the Drake case 1? the Court concluded
that the Directive applied to a scheme under
which certain persons providing care for a
disabled person were entitled to an invalid
care allowance. In paragraph 24 the Court
stated that the benefit was dependent on the
existence of a situation of invalidity, inas-
much as such a situation was a conditio sine
gua non for its payment.

38. In its judgment in Smithson, the Court
held, conversely, that the Directive did not
cover a scheme the purpose of which was to

19 — Scc footnote 10.
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guarantee any person whose rcal income was
lower than a notional income a special allow-
ance enabling that person to meet housing
costs. 22 In paragraphs 15, 16 and 17 the
Court stated as follows:

‘However, Article 3(1)(a) of Directive
79/7 does not refer to statutory schemes
which are intended to guarantee any person
whose real income is lower than a notional
income calculated on the basis of certain cri-
teria a special allowance enabling that person
to meet housing costs.

The age and invalidity of the beneficiary are
only two of the criteria applied in order to
determine the extent of the beneficiary’s
financial need for such an allowance. The
fact that those criteria are decisive as regards
eligibility for the higher pensioner premium
is not sufficient to bring that benefit within
the scope of Directive 79/7.

The premium is in fact an inseparable part of
the whole benefit which is intended to com-
pensate for the fact that the benehciary’s
income is insufficient to meet housing costs,
and cannot be characterized as an autono-
mous scheme intended to provide protection

20 — See footnote 11.
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against [certain] 2! of the risks listed in Arti-
cle 3(1) of Directive 79/7.

39. The fact that the Directive does not
cover general schemes which, under certain
conditions, benefit anyone, regardless
whether they are affected by any of the risks
specified in the Directive was confirmed in
Jackson and Cresswell. 22 The Court referred
to the fact that the benefit, which was aimed
at cnsuring that its recipients had a minimum
income to meet their needs, was granted on
the basis of an income criterion ‘indepen-
dently of any consideration relating to the
existence of any of the risks listed in Article
3(1) of the Directive’.

40. Most recently, the Court has held in
Richardson, 23 referred to above, that the
Directive applies to a prescription charge
exemption scheme since that benefit is only
granted to specified groups of persons in
respect of whom the risk in question, in the
casc in point sickness, has materialized.

41. From that case-law it can be concluded
that it is not sufficient that the recipient of
the benefit is in fact affected by one of the
risks listed in the Directive and consequently

21 — Translator’s note: examination of the context and other lan-
guage versions suggests that instead of ‘onc of the risks’ the
text should have read “certain of the risks’.

22 — Sce footnote 11.
23 — Sce footnotc 11, paragraphs 11 and 12.

is in a situation of need. 2¢ If the converse
were true, the Directive would cover practi-
cally every benefit, which would hardly be
consistent with the wording of the Directive.
It i1s not, furthermore, sufficient that the
specified risks form part of calculation rules
which can affect the amount of the benefit
where the benefit itself is granted without
particular consideration of those risks. It is
the benefit or scheme itself which must be
directly and effectively linked to those risks.

42. A scheme such as that operated by
Wrekin District Council entails those enti-
tled being awarded a benefit from public
funds on a statutory basis irrespective of the
existence of a situation requiring the exercise
of a discretion. It is not a benefit for which
any group in the population could qualify.
The benefit is granted solely to clearly-
defined groups of persons who arc affected
by the risks of old age and invalidity. As was
the case in Drake 25 and Richardson, 26 it is
thus a condition of entitlement directly
defined by statute that a spccific risk has
materialized. As stated in point 33 above,
elderly people often have a special need for
public transport inasmuch as it is often not
possible for them to get around in any other
way.

24 — Sec Jackson and Cresswell, paragraph 18. The Court did not
follow Advocate General Van Gerven who, in his Opinion,
favoured a very broad interpretation to the effcct that it was
cnouEh that the recipient was in fact affected by onc of the
specified risks where there were no other benefits which
‘guarantced the person in question the necessary subsistence

cvel.

25 — See footnote 11, paragraph 24.

26 — Scc footnote 11, paragraph 12,
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43. The question could arise as to whether
the fact that the scheme covers both the eld-
erly and the disabled and that the Act also
provides a basis for including the young
means that it is not a benefit covered by the
Directive. In other words is it a requirement
that the scheme should protect against only
one particular risk? Such a restriction cannot,
in my opinion, be derived either from the
wording of the Directive or from the Court’s
case-law. Article 3(1)(a) refers to the risks
covered without laying down a requirement
that the scheme or benefit should be directed
solely at one particular risk, and in paragraph
17 of the abovementioned Smithson judg-
ment the Court stated, to the same effect,
that the benefit could not be characterized as
an autonomous scheme ‘intended to provide
protection against [certain] of the risks listed
in Article 3(1) of Directive 79/7.

44, An interpretation to the effect that the
scheme must be linked to only one risk
could also, on the one hand, bring about a
non-uniform application of the Directive in
the Community and, on the other hand,
reduce the scope of the Directive. If a mobil-
ity allowance were granted solely to the dis-
abled, it would clearly be covered by the
Directive (see the above cited Newton judg-
ment). If the elderly could also obtain the
same benefit, however, on that interpretation
neither of the two categories of persons
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would be covered by the equal treatment
principle, which in my view could lead to
arbitrariness in the law. A benefit should not,
therefore, be excluded simply because under
the parent legislation several of the risks
specified in Article 3(1)(a) of the Directive
are protected.

45. Under the Act young people may also be
covered by the local schemes; that power has
not, however, been used by Wrekin District
Council, whose scheme covers only the eld-
erly and the disabled. A benefit should not,
however, be excluded from the scope of the
Directive simply because in addition to the
risk groups covered it is granted to a risk
group which is not covered by the Directive.
The fact that young people too have the pos-
sibility of obtaining a travel concession
which caters for their obvious need for cheap
access to public transport, does not, in my
view, weaken the benefit’s direct and effec-
tive link with the risks covered by the Direc-
tive. The opposite view would make it very
easy for the Member States to remove a ben-
efit from the scope of the Directive. On the
other hand it cannot be excluded that a
scheme which, converscly, defined a very
large number of risk groups entitled to ben-
efit could be regarded as being so general in
character that on that ground it fell outside
the ambit of the Direcuve. That is not, how-
ever, the case with a scheme such as that
based on section 93 of the Transport Act
1985, where only the disabled, the elderly
and the young qualify for the benefit.
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46. To sum up, I consider that a scheme sub-
sidizing the use of public transport by the
elderly such as that operated by Wrekin Dis-
trict Council has the character of a statutory
scheme which is linked to a sufficient degree
to protection against the risk of old age and
is therefore covered by the Directive.

47. In view of the foregoing, I suggest that
the Court answer the first question to the
effect that Article 3(1)(a) of Council Direc-
tive 79/7/EEC of 19 December 1978 on the
progressive implementation of the principle
of equal treatment for men and women in
matters of social security must be interpreted
as covering a statutory scheme whereby pub-
lic authorities subsidize the use of public
transport by the elderly.

Second question

48. By this question the national court is in
essence asking the Court to elaborate on its
interpretation of Article 7(1)(a), according to
which the Directive is to be without preju-
dice to the right of Member States to exclude
from its scope inter alia the determination of
pensionable age for the purposes of granting
.old-age and retirement pensions and the pos-
sible consequences thereof for other benefits.

49. Mr Atkins states that the scheme is non-
contributory and the concessions are granted
regardless of the beneficiaries’ contribution
to the old-age pension system; hence it is not
necessary to apply the derogation in order to
preserve equilibrium in the pension system.
There is, moreover, no necessary connection
between the travel concession and the old-
age pension system.

50. The United Kingdom claims that appli-
cation of Article 7(1)(a) should not presup-
pose an objectively necessary link between
pensionable age and another benefit in the
strict sense, but should only require a rea-
sonable and proportionate link. The United
Kingdom and Wrekin District Council state
further that to remove the discrimination
would undermine the financial basis of the
scheme which is to a large extent financed by
the local authorities.

51. The Commission takes the view that the
Court has already given the necessary inter-
pretation and accordingly suggests that the
Court should maintain its position.

52. The Court has already had the opportu-
nity of setting out its view of the content of
the derogation in Article 7(1)(a). 27 From that

27 — Scc in particular the judgments in Case C-137/94 Richard-
son [1995] 1-3407; Case C-92/94 Grabham [1995) 1-2521;
Casc C-328/91 Thomas and Others [1993] 1-1247; Casc
C-9/91 Egual Opportunities Commission [1992] ECR
1-4297.
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case-law it is clear that, as an exception to a
fundamental principle, the provision should
be interpreted strictly. 2¢ The Court has fur-
ther stated that the second phrase of Artucle
7(1)(a) covers only discrimination which is
objectively and necessarily linked to a differ-
ence in retirement age.?® Discrimination
must therefore be objectively necessary in
order to maintain financial equilibrium in the
old-age pensions system or the social secu-
rity system as a whole, or in order to ensure
consistency between the old-age pensions
system and other benefit schemes. 3°

53. As far as the point concerning the finan-
cial equilibrium of the pensions system is
concerned, the Court specified in the Tho-
mas judgment 3! that there is not a suffi-
ciently direct influence on financial equilib-
rium in the case of the grant of a non-
contributory benefit to persons in whom
certain risks have materialized, regardless of
the entitlement of such persons to an old-age
pension by virtue of contributions.

28 — Sec Thomas and Others, cited above, paragraph 8.

29 — Sce the above-cited judgments in Richardson, paragraph 18;
Graham, at paragraph 11; and Thomas and Otbers, para-
graph 11.

30 — Sce the above-cited judgments in Richardson, paragraph 19;
Grabam, paragraph 12, and Thomas and Others, para-
graphs 12, 15 and 16.

31 — Scc paragraph 14. The case concerned the rcjection of
claims for severc disablement allowance and invalid care
allowance by persons who continued working after they
had reached the normal pensionable age for women.
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54, The concessions operated by Wrekin
District Council on the basis of the Act have
no connection with the extent of entitlement
to an old-age pension nor with the overall
financing of the pensions system. To remove
the discrimination would not, therefore, in
my opinion, affect the financial equilibrium
of the pensions system.

55. It is not sufficient, in order to bring Arti-
cle 7(1)(a) into operation, that removal of the
discrimination — regardless of how it were
brought about — could involve an increase
in the overall costs of non-contributory
schemes. Under settled case-law Member
States are at liberty to define the pature and
extent of measures of social protection,
including those relating to social security,
and the way in which they are implemented;
they may also take measures, in order to
control their social expenditure, which have
the effect of withdrawing social security ben-
efits from certain categories of persons, pro-
vided that those measures are compatible
with the principle of equal treatment for men
and women. 32 Whidt must be regarded as
decisive, however, is whether, if the deroga-
tion cannot be used, that will lead to the
beneficiaries being entitled to the payment of
several benefits which cover the same
needs. 33 In the present case there has been
no indication that that would be the case.

32 — Sce gencrally the Richardson judgment, cited in footnote 11,
paragraph 24.

33 — Sce the Thomas judgment cited in footnote 26, paragraph
15.
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56. In the Richardson judgment referred to
above, the Court held that there was no nec-
essary link between statutory pensionable
age and a prescription charge exemption
scheme. The Court referred to the fact that
since the elderly will generally incur more
prescription charges than younger people at
a ume when they will normally have less dis-
posable income, that may provide some jus-
tification for exempting them from prescrip-
tion charges above a certain age, but that
consideration does not require that benefit to
be granted at statutory pensionable age and
therefore at different ages for men and wom-
en. 3 Just as a woman who has reached the
statutory pensionable age is entitled to con-
tinue to pursue her occupational activities
beyond that age and may thus find herself in
the same situation as a man of the same age
who is still a member of the working popu-
lation, a man may draw a retirement pension
before he has reached statutory pensionable
age and thus find himself in the same situa-
tion as a woman of the same age who is
drawing the retirement pension to which she
is entitled. 3 Those arguments can, in my
view, be carried over to the present case.

57. An interpretation according to which a
benefit such as that operated by Wrekin Dis-
trict Council was regarded as covered by
Article 7(1)(a) would, in my view, lead to
every benefit protecting against old age being
covered by that derogating provision. The
Member State would merely have to make
the benefit conditional on the recipient’s
having reached pensionable age. Such a legal

34 — Scc paragraph 26.
35 — Sce paragraph 27.

posttion would, however, be hard to recon-
cile with the fact that the risk of old age is
expressly covered by the Directive and must
accordingly be intended to have a real con-
tent. It should, therefore, be an exception
and not the rule that benefits for the elderly
which arc not in the nature of an old age

pension should be regarded as covered by
Article 7(1)(a).

58, Unlike the invalidity pension at issue in
Case C-92/94 Grabam [1995] ECR 1-2521,
which was a benefit designed to be replaced
by an old-age pension, the concessions are,
on the contrary, a supplementary benefit
protecting against old age, without that nec-
essarily entailing that the benefit should be
linked to pensionable age. The concessions
are not framed in such a way that they are
only given to elderly people who have left
the employment market, in which case the
benefit could be considered to be a form of
supplement to the old-age pension. They are
subject solely to the condition that the ben-
eficiary has reached a certain age, 60 years
for women and 65 years for men. As in the
Richardson case, it is easy to imagine the
concessions being granted to a woman who
is continuing to work, whilst being refused
to a man who has left the employment mar-

ket.

59. In summary, in the light of the foregoing
I propose that the Court reply to the second
question to the effect that Article 7(1)(a) of
the Directive should be interpreted as mean-
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ing that the derogating provision is not
applicable to a travel concessions scheme
such as that operated by Wrekin District
Council.

Third question

60. The Court has held, inter alia in its judg-
ment in Case 286/85 McDermott and Cotter,
36 that Article 4(1) of the Directive prohib-
iting discrimination on grounds of sex has
direct effect. In its third question the Court
is asked in substance to decide whether there
are grounds for limiting the temporal effect
of the judgment should it be held that the
Directive is to be interpreted to the effect
that travel concessions such as those at issue
in the main proceedings are covered by the
Directive without there being a basis for
applying Article 7(1)(a).

61. The United Kingdom and Wrekin Dis-
trict Council have requested the Court to
limit the temporal effect of such a judgment,
referring to the fact that there was no reason
to believe that the Directive precluded main-
tenance in force of section 93 of the Act, and
that administratively it would be difficult to
check the factual basis of claims for refunds.
Furthermore the issue of the financial conse-

36 — [1987] ECR 1453, paragraph 16.
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quences, in particular for local authorities, is
raised. In Annex 2 to Wrekin District Coun-
cil’s written observations to the Court, it is
estimated that to reduce the age limit for
men to 60 years would lead to a 13.1%
increase in the number of persons entitled to
travel concessions and an annual increased
cost of UK £53.7 million (corresponding to

"ECU 65.17 million).

62. Mr Atkins and the Commission main-
tain, however, that there are no grounds for
limiting the temporal effect of the judgment,
since there was no conduct on the part of a
Community institution which could have led
to the United Kingdom relying upon it in
good faith. The financial consequences can-
not per se justify a limitation on the temporal
effect of a judgment.

63. According to settled case-law, the effects
of the Court’s interpretation of a legal meas-
ure are not restricted as from delivery of the
judgment. The Court’s interpretation of a
legal measure establishes simply how the
measure must be, or ought to have been,
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understood. 37 It is for the Court alone to
decide on a restriction of a judgment’s tem-
poral effects, 38 but it is only exceptionally, in
application of the general principle of legal
certainty, that there is reason for it do so. 39
In examining the cases the Court has given
decisive weight to whether the decision rep-
resents a development in Community law, 40
to whether a Community institution’s con-
duct or attitude has given rise to a reason-
ably founded assumption that there was no
conflict with Community law, 4! and, finally,
to the actual consequences of not restricting
the judgment’s temporal effect. 42 The finan-
cial consequences of a judgment for 2 Mem-
ber State cannot per se found such a restric-
tion. 43

64. As stated, it is my view that the Direc-
tive must be interpreted as covering travel
concessions such as those operated by
Wrekin District Council. It cannot be

37 — Sce, for cxample, Joined Cases C-197/94 and
C-252/94 Bautiaa [1996) ECR 1-0000, paragraph 47, and
Casc C-62/93 BP Supergas [1995} ECR 1-1883, paragraph
39.

38 — Sce Case 24/86 Blaizot [1988] ECR 379; Casc
C-262/88 Barber [19901 ECR 1-1889; and Case
C-228/92 Roqueite Freres [1994] ECR 1-1445.

39 — Sce, for cxample, the above-cited judgments in Blaszot,
paragraph 28, and Barber, paragraph 41,

40 — Scc, for example Blaizot, cited above, paragraph 31.

41 — Sce, for cxample, Casc 43/75 Defrenne [1976] ECR 455,
aragraphs 72 and 73; Blaizot, paragraphs 32 and 33; Bar-
er, paragraph 43; and Case C-163/90 Legros [1992] ECR

1-4625, paragraphs 31, 32 and 33.

42 — Sec, for instance, Defrenne, paragraph 74, and Blaizot, para-
graph 34,

4} — Sce, for example, Casc C-200/90 Dansk Denkavit and
Poulsen Trading [1992) ECR 1-2217, paragraphs 20, 21 and
22; Richardson, paragraph 37; and Bautiaa, cited in footnote
36, paragraph 55.

excluded that a judgment reflecting that
interpretation would give rise to a large
number of refund claims concerning rela-
tively small amounts. From the administra-
tive point of view that could be very burden-
some for authorities. The extent of that
burden would, however, depend to a great
extent on national rules of evidence and lim-
itation. Even though, in my opinion, there
may well be more scope for restricting the
temporal effects of a judgment than there has
hitherto appeared in the case-law of the
Court in cases where the judgment would
otherwise involve considerable administra-
tive consequences or an enormous strain on
the national court system, I must point out
that in the present case no evidence has been
produced to the Court to indicate that there
1s a sufficient basis for regarding a restriction
of the judgment’s temporal effects as neces-
sary in order to avoid such major conse-
quences.

65. Moreover, 1 consider that the proposed
interpretation is consistent both with the
wording of the Directive and the Court’s
case-law hitherto. In my view, therefore, no
new development of Community law or
departure from previous case-law is involved
such as would afford a basis for any legiti-
mate expectation.

66. Neither the Commission nor any other
Community institution can be regarded as
having given grounds by its conduct to jus-
tify interference with the effects in time. It
will be noted that it is quite irrelevant that
the Commission made no objection to
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section 93 of the Act or to the schemes oper-
ated under it. #*

67. In conclusion, there has, in my opinion,
been no evidence in this case to suggest that
there is a sufficient basis for restricting the
temporal effects of the judgment.

Conclusion

68. I therefore propose that the answer to
the third question should be that there is no
reason to restrict the judgment’s temporal
effects, so that the direct effect of Directive
79/7/EEC may also be relied on to support a
claim concerning a period prior to the
Court’s ruling, regardless whether the claim
is raised by persons who had not previously
brought proceedings or made an equivalent
claim.

69. In view of the foregoing, I would suggest that the Court answer the questions
referred to the Court by the High Court of Justice, Queen’s Bench Division, by

order of 3 August 1994 as follows:

(1) Article 3(1)(a) of Council Directive 79/7/EEC of 19 December 1978 on the
progressive implementation of the principle of equal treatment for men and
women in matters of social security must be interpreted as covering a statu-
tory scheme whereby public authorities subsidize the use of public transport

by the elderly.

(2) Article 7(1)(a) of Directive 79/7/EEC should be interpreted as not being appli-

cable to a travel concessions scheme such as that operated by Wrekin District

Council.

(3) There is no reason to restrict the judgment’s effects in time, so that the direct
effect of Article 4(1) of Directive 79/7/EEC may also be relied on to support
a claim concerning a period prior to the Court’s ruling, regardless whether the
claim is raised by persons who had not previously brought proceedings or

made an equivalent claim.

44 — Scc the Richardson judgment rcferred to in footnote 11,
paragraph 37.
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