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OF THE COUNCIL establishing harmonised requirements in the internal
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- Opinion on the application of the Principles of Subsidiarity and
Proportionality

Delegations will find attached the opinion' of the Irish Houses of the Oireachtas on the above.

! Translation(s) of the opinion may be available on the Interparliamentary EU Information
Exchange website (IPEX) at the following address: https://secure.ipex.eu/IPEXL-
WEB/document/COM-2023-0637
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An Comhchoiste Um Airgeadas, Caiteachas Poibli Agus Athchédirit, Agus
Taoiseach

Tuairim Réasinaithe

COM{20233537 Togra le haghaidh TREOIR O PHARLAIMINT M& hEORPA AGUS OM
gCOMHAIRELE lena mbunaitear ceanglais chomhchuibhithe sa mhargadh
inmheanach maidir le tredhearcacht na hionadaiochta leasa a dhéantar thar
ceann trid tiortha agus lena leasaitear Treoir (AE) 2019/1937

Feabhra

2024

Joint Committee on Finance, Public Expenditure And Reform, And Taciseach

Reascned Opinion on

COM{20233637 Proposal for 2 DIRECTIVE OF THE EURCPEAM PARLIAMENT AND
OF THE COUNCIL establishing harmonised requirements in the internal market
on transparency of interest representation carried out on behalf of third
countries and amending Directive (EUY 2019/1937

February 2024
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1. Introduction

1. The principle of subsidiarity is defined in Article 5(3) of the Treaty on
European Union (TEU) as follows:

"Under the principle of subsidiarity, in areas which do not fall within its
exclusive competence the Union shall act only if and insofar as the
objectives of the proposed action cannot be sufficiently achieved by the
Member States, either at central level or at regional and local level, but
can rather, by reason of the scale or effects of the proposed action, be

better achieved at Union level".

Article 5(3) also gives specific responsibility to national parliaments to ensure
that EL institutions apply the principle in accordance with Protocol 2 on the
application of the principles of subsidiarity and proportionality

2. Thetest established by Article 5(3) TEL s, in effect, a " comparative
efficiency” exercise, involving a " necessily” test and a "greafer benefifs” test:

i Necessity - |5 action by the EU necessary to achieve the objective of
the proposal? Can the objective of the proposal only be achieved, or
achieved to a sufficient extent, by ELU action?

ii. Zraater Benefis - Would the objective be better achieved at EU level —
i.e would EL action provide greater benefits than action at Member

States level?

3. Toassist national parliaments in their evaluation of subsidiarity compliance,
Article 5 of Protocol 2 provides explicithy that

"Any draft legisliative act showld conltain a detaiied staterment making it
possible fo appraise complianca with the principies of subsidiarity and
propoffionality. This statemant shouwid contaln some assessmant af the
proposal’s financial impact and, In the case of a directive, of its
implications for the ries to be pul in place by Member States. "
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4. Therefore, any new draft legislative act

i. must be supported by a sufficiently 'detailed statement’ to allow a
judgment to be made by national parliaments on its compliance
with the principle of subsidiarity;

i must clearly satisfy both the necessify and greater benelif tests;
and

il must, under the principle of conferral set down in Article 5(2) of
the TEL, show that the Union is acting ‘anly within the limils of the
campetences conferred upon ¥ by the Membear Stafes in the
Treafies {o aftain the objectives sef ouf therain’

2. Scrutiny by the Committee

5. The Joint Committee on Finance, Public Expenditure and Reform, and
Taoiseach ("the Committeg") scrutinised the following proposal at one
meeting, on 21 February 2024

Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND
OF THE COUNCIL establishing harmonised requirements in the
internal market on transparency of interest representation carried
out on behalf of third countries and amending Directive (EU)
201911937

6. Atits meeting on 271 February 2024 the Committee agreed that
COMI2023)637 warranted further scrutiny. It was subsequently agreed to
invite further detailed briefing from the Department of Public Expenditure,
Mational Development Plan Delivery and Reform, outlining any potential
issues of subsidiarity in order to ascertain the implications of this proposal for
Ireland.
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3. Decision of the Committee

7. Following the Committee's consideration of these matters, it agreed to submit
a Reasoned Opinion on this proposal as listed above at its meeting on the 28
February 2024,

8. Duelothe fime canstraints imposed by the subsidiarnty deadiing, the
Committes have nof had the opporiunity o hald public briefings on the matter
prior o the deadline but reserve the right o carny aul further scruting outside
of this timeframe and may submit futher caniributions on this package of

proposals.

4. Opinion of the Joint Committee

9. The Committes has had specific regard to the Treaty provisions and is of the
opinion that this proposal dees not comply with the principle of

subsidiarity. The reasons are set outin the following paragraphs: -

10.The Committes at the outset, would like to express its support of the general
Defence of Democracy Fackage, of which this proposal is part.

11.However the Committee considers that any legislative proposals must be
practical, feasible and compatible with Member State current provisions on

lobbying reqgulation, where these apply.

12. The Committes would draw attention to the recent domestic review of current
lobbying legislation Regulation of Lobbying Act 2015 1 and recently enacted
leqislation which deals with this matter .2

13.Further, the Committee notes that the proposed Directive explicitly excludes

criminal sanctions. While the [rish system currently operates an administrative

1

? Regulation of Lobhying and Cireachtas (Allowances to Mambers) (Amendment) Act 2023
[irishstatutebook.ie)
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sanctions system, there is also provision for criminal sanctions in existing lrish
leqislation.

14.The Committes has carried out an initial examination as to whether the
provisions of the proposed Directive could be accommodated within existing
leqislation, and it appears that this would not be possible.

15.Indeed, it appears as though the establishment of a separate register with
different requirements would maost likely be required, which would runin
parallel to the current Register of Lobbying.

16.The Committes is of the view that any attempt to change the Register of
Lobbying to accommodate many of the provisions of the proposed Directive
would fundamentally change and diminish the transparency and effectiveness
of lobbying regulation in lreland.

17.A5 such, the Committee has strong concerns that the full harmonisation as
proposed in the Directive would potentially involve a reduction of the
standards which are already applied domestically in relation to loblying and
the reqistering of lobbying interests.

18.1n light of the potential reduction of standards and diminishing of sanctions,
the Committee believes that this Directive does not meet the greater benefit
test.

19.Greater benefit with regard to lobbying should be construed as that which is of
greatest benefit to democracy, accountability and transparency not in terms of

competitiveness or market dynamics.

20 In addition, the Committee would also raise concern with regard to the legal
basis, Article 114 TFEU, for this proposed Directive. It is unclear as to whether
this Directive is necessary to improve the functioning of the internal market.

21.The Committee considers that the factors as outlined above call into guestion

the case for the proposal, and its accordance with the principle of subsidiarity.
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5. Recommendation of the Committee

The Committee agreed this Report under Dail Standing Order 133 and Seanad
Standing Order 116 on 28 February 2024

The Committee, pursuant to Standing Orders recommends the reasoned opinion

contained in Section 2 above for agreement by Diéil and Seanad Eireann.

Y ours sinceraly,

John McGuinness, T .D.
Zhair to the Committee
28 February 2024
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APPENDIX 2 — Terms of Reference of the Committee

Functions of the Committee — derived from Standing Orders [DS095; S5071]

(n The Zelect Committee shall consider and, unless atherwisze provided for in these
Standing Crders or by order, to report to the Dail on any matter relating to—

(&) legislation, policy, governance, expenditure and administration of —
) a Government Department, and
(i) State bodies within the responsibility of such Department, and

() the performance of a non-State body in relation to an agreement for the provision
of services that it has entered into with any such Government Department or State

hody.

(2 The Select Committee appointed pursuant to this Standing Crder shall also consider
such other matters which—

{a) stand refemed to the Committee by wirtue of these Standing Crders or statute law,
ar

(o) shall be referred to the Committee by order of the Dail.

(3 The principal purpose of Committee consideration of matters of palicy, governance,
expenditure and administration under paragraph (1) shall be—

(&) for the accountability of the relevant Minister or Minister of State, and

(0] to assess the performance of the relevant Government Department or of a State
hody within the responsibility of the relevant Oepartment, in delivering puhlic
services while achieving intended outcomes, including wvalue for maney.

(4 The Select Committee appointed pursuant to this Standing Qrder shall not consider
any matter relating to accounts audited by, or reports of, the Comptroller and Auditar
General unless the Committee of Public Accounts—

[a) consents to such consideration, ar
(b) has reported on such accounts or reports.

5] The Select Committee appointed pursuant to this Standing Crder may be joined with
a Select Committee appainted by Seanad Eireann to be and act as a Joint Committee
for the purposes of paragraph (1) and such other purposes as may be specified in
these Standing Crders or by order of the Dail: provided that the Joint Committee shall
not consider—

(a) the Committee Stage of a Bill,

(b} Estimates for Public Services, or
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(c) a proposal contained in a motion for the approval of an international agreement
invaolving a charge upon public funds referred to the Committee by order of the Dail.

(6] Any report that the Joint Committee proposes to make shall, on adoption by the Joint
Committee, be made to both Houses of the Qireachtas.

(7] The Chairman ofthe Zelect Committee appointed pursuant to this Standing Order shall
alzo be Chairrman of the Jaoint Committee.

(8] Where the Select Committee proposes to consider—

)] EU draft legislative acts standing referred to the Select Committee
under Standing Crder 133, including the campliance of such acts with
the principle of subsidiarity,

)] other proposals for EU legislation and related policy issues, including
programmes and guidelines prepared by the Eumpean Commission as
a basis of possible legislative action,

(c) non-legislative documents published by any EU institution in relation to
EU policy matters, or

)] matters listed for consideration an the agenda for meetings of the
relevant Council {of Ministers) of the European Union and the outcome
of such meetings,

the following may be notified accardingly and shall have the right to attend and take
part in such consideration without having a right to move motions or amendments ar
the right to vote:

(i members of the European Parliament elected from constituencies in
[reland,
(i} members of the Irish delegation to the Parliamentary Assembly of the

Zouncil of Europe, and

(it} at the invitation of the Committee, other members of the European
Farliament.

(9] The Select Committee appointed pursuant ta this Standing Order may, in respect of
any Ombudsman charged with oversight of public services within the palicy remit of
the relevant Department consider—

(al slch motions relating to the appaintment of an Ombudsman as may he referred
to the Committee, and

)] slch Ombudsman reports laid before either or both Houses of the Qireachtas
as the Committee may select: Provided that the provisions of Standing Crder

130 apply where the Select Committee has not considered the Cmbudsman
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repaort, or a portion or portions thereaf, within two months (excluding
Christmas, Easter or surmnmer recess penods) of the report being laid before
either or both Houses of the Qireachtas.

b. Scope and Context of Activities of Committees (as derived from Standing
Crders) [DS0O 94; S50 70]

(M It shall he an instruction to each Select Committee that—

fa) it may only consider such matters, engage in such activities, exercise such
powers and discharge such functions as are specifically authorized under its
arders of reference and under Standing Orders;

fh) =such matters, activities, powers and functions shall be relevant to, and shall
arise only in the context of, the preparation of a report to the Dail;

fcl it shall not consider any matter which is being considered, or of which natice
has heen given of a proposal to consider, by the Joint Committee on Public
Petitions in the exercise of its functions under Standing Crder 125(131; and

(o) it shall refrain from inguiring into in public session or publishing confidential
information regarding ary matter if =0 requested, for stated reasons given in
wiriting, by—

[ a member of the Government or a Minister of State, or

(i the prncipal office-holder of a State body within the responsibility of a
Government Departrment ar

(i) the principal office-holder of a non-State body which is partly funded by
the State,

Provided that the Committee may appeal any such request made to the
Ceann Comhairle, whose decision shall be final.

(2} It shall be an instruction to all Select Committees to which Bills are referred
that they shall ensure that not more than two Select Committees shall meet to
consider a Bill an any given day, unless the Dail, after due notice to the
Business Committee by a Chairman of ane of the Select Committees

concerned, waives this instruction.
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