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quantitative restrictionand internaltax­
ation.

3.Similaritybetweenproductswithin the
meaningof the firstparagraphofArticle
95existswhentheproductsinquestion
arenormally tobeconsidered ascoming
within thesamefiscal,customsorstatis­
ticalclassification,as thecase maybe.

4.ThesecondparagraphofArticle95of
theTreatyiscapableofproducingdirect
effectsandcreatingindividual rights
whichnationalcourtsmustprotect.

5.ThesecondparagraphofArticle95 is
complementary tothefirst. Itprohibits
the impositionofany internal taxation
which imposesahigherchargeonan
importedthanonadomesticproduct
whichcompeteswiththe importedprod­
uct,althoughitisnotsimilarto itwithin
themeaningofthefirstparagraphof
Article95.Theprohibitionalso applies
intheabsenceofdirectcompetition
where theinternal taxationsubjects the

importedproducttoaspecificfiscal
charge insuchawayas toprotect certain
activitiesdistinct fromthoseusedin the

manufactureofthe importedproduct.
However, thesaidsecondparagraph is
onlyapplicablewhenthevariousecon­
omicrelationshipsenvisagedbyitare
notmerely fortuitous,but lastingand
characteristic.
Theeffectsofa taxon theeconomic rela­

tionships referred to in thesecond para­
graphofArticle95mustbeassessed in
thelightoftheobjectivesofArticle95,
whichare toensurenormalconditionsof

competitionandtoremoveall restric­
tionsofthefiscalnaturecapableof
hinderingthefreemovementofgoods
within theCommonMarket.

TheTreatydoesnotpreventnational
courts fromdeciding,where necessary,
the levelbelowwhich the tax inquestion
wouldcease tohavetheprotective effects
prohibitedby theTreatyandfromdraw­
ingallappropriateconclusions there­
from.

InCase26/67

ReferencetotheCourtunderArticle177oftheTreatyestablishingtheEuropean
EconomicCommunitybytheFinanzgericht(FinanceCourt),Munich, forapre­
liminaryrulingintheactionpendingbeforethatcourtbetween

FirmaFink-FruchtGmbH,Frankfurt-am-Main,

and

Hautpzollamt(PrincipalCustomsOffice)München-Landsbergerstrasse,

THECOURT

composedof:R.Lecourt,President,A.M.DonnerandW.Strauß(Rapporteur),
PresidentofChambers,A.Trabucchi,R.Monaco,J.MertensdeWilmarsand
P.Pescatore,Judges,

Advocate-General:J.Gand

Registrar:A.Van Houtte

givesthefollowing
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JUDGMENT

Issuesoffactandoflaw

I-Facts

1.Summary

Thefactsofthecasemaybesummarizedas
follows:

On5July1966theFink-FruchtGmbH
undertakingcleared throughcustomsacon­
signmentfromItalyconsistingmainlyof
sweetpeppers,onwhichtheappropriate
customsofficechargedtheundertaking
turnoverequalizationtax('Umsatzaus­
gleichssteuer—UASt'—hereinafter referred
toas 'equalizationtax')at therateof2.5 %
inaccordancewithGermanlaw.

Fink-Fruchtappealed totheFinanzgericht
(FinanceCourt)claimingthat theprovi­
sionsofGermantax lawappliedwerecon­
trary toArticle95of theEECTreaty.

2.Subject-matterof thereference:opinion
of theFinanzgericht

A—On12July1967theFinanzgericht,
Munich,decided torequest theCourt for a
preliminaryrulingonthefollowingques­
tions:

(1)Does thefirstparagraphofArticle95of
theEECTreaty

(a)merelyprohibitalldiscrimination as
regards taxationofproductsfrom
otherMemberStates; or

(b)permit the turnoverequalization tax
(UASt)tobeleviedsolelywhere
similardomesticproductsexist and
where thesearedirectlyorindirectly
subject toturnover tax,with the
result that,ifthereareinthe
national territorynoproductseither
similarorcomparabletotheim­
portedproducts, theequalization
taxisprohibitedbecauseitwould
bewithoutpurpose?

(c)Alternatively, is theequalization tax
inthelastmentionedcasetobe

regardedashavinganeffectequiv­
alenttoquantitative restrictions

withinthemeaningofArticle30
of theEECTreaty?

(2)Whatisthemeaningofthephrase
'similarproducts'asusedinthefirst
paragraphofArticle95,andhoware
thesetobedistinguished fromtheprod­
uctsreferredtointhesecondpara­
graph?

(3)DoesthesecondparagraphofArticle95
havedirecteffectsanddoesitcreate

individualrightswhichnational courts
mustprotect?

(4)What is themeaningof the legal concept
of'taxationofsuchanatureas toafford

indirectprotectiontootherproducts'
usedinthesecondparagraphofArticle
95, inparticular:

(a)Doestheexpressionofsuchana­
ture'meanany tax,howeversmall,
theeffectofwhichistoafford a

measureofprotectiontodomestic
productscompetingeven remotely
with the importedproduct,ordoes
itmeanataxwhichchanges the
priceoftheimportedproduct to
suchapoint thatdomesticcon­
sumersgivepreferencetothecom­
petingdomesticproducts?

(b)Whatproductsarecoveredby the
secondparagraphofArticle95, and
whatcriteriaaretobeapplied in
order todetermineeither thatother

productsonthemarketarebeing
protected indirectly (samecharac­
teristics, same use,equivalentutility
value),orthat thereisnosuch
indirectprotection (essential differ­
ences inprice)?

(c)What is thepositionwhere the im­
portedproductmayhaveseveral
different uses?

(5)DoesthesecondparagraphofArticle 95
prohibit thecollectionofanytax,or
doesitmerely—asinthefirstpara­
graph—prohibit thecollectionof taxes
inexcessof the internal taxation levied

oncompetingdomesticproducts?
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B—Theobservationput forwardbythe
Finanzgerichtareas follows:

Question 1

TheFinanzgericht referstothevarious
theoriesonthesubjectof thisquestiontobe
foundin legalwriting.

Question 2

Whilstadmittedlyfactualcircumstances
mustplayapartineach case intheapplica­
tionoftheconceptof 'similarproducts', the
absenceofsomegeneralcriteria tobeob­
servedbythenationalcourtsand,where
necessary,byexperts,would leadtolegal
uncertainty.
Adefinitionof therequiredcharacteristics
oftheproducts referredtointhe firstand
secondparagraphsofArticle95isneeded
particularly ifthefirstalternativegiven in
Question5 istobeanswered in theaffirm­
ative.

Question 3

WhentheCourtdeclared in its judgment in
Case57/65(Rec.1966,p.295etseq.) that
Article95creates individualrights it refer­
redonlytothefirstparagraphof that
article.

Whetherornotatax isofsuchanature as to

'afford indirectprotectiontootherprod­
ucts' is'moreaquestionofcustoms
policy'.Moreover,thewordingofthe
secondparagraphofArticle95isneither
sufficientlyclearnorsufficientlywidefor it
tobeapplieddirectlybynationalcourtsand
administrations.

Question3appearsespeciallywelljustified
ifitisfoundnecessarytodrawaprecise
distinctionbetweengroupsofproducts to
which thefirstparagraphappliesand those
coveredbythesecondparagraph(cf.
Questions2and 5).

Question4

Thelegalconceptraisedinthisquestion
maybeunderstood,ontheonehand, to
applyevenwheretherearesuch differences
betweentheproducts tobecompared,in
theirnature, theirobjectiveutilityorin
viewofsubjectivehabitsofconsumers,that

thepurchaserwouldonlychoose therele­
vanthomeproductif therewereanun­
usually large increase inthepriceof the
importedproduct.Ontheotherhand, it
mayequallybeconsidered thattheconcept
appliesonly toa 'closecompetitive relation­
ship', that is, that itmustbepossible for a
slightadjustmentinpricetobeenough to
persuade thepurchaser tochange fromone
product toanother.

Question 5

Thewordingofthesecondparagraphof
Article95appears toprohibitnotmerely
excessive,butall, internal taxation; some
writers indeedsupport thisview,butothers
believe that thisprovision isnowider than
thefirstparagraphofArticle95.

II—Procedure

Theorder referring thematterwas received
at theCourtRegistryon24July1967.

TheGovernmentoftheFederalRepublicof
Germany, theCommissionof theEuropean
CommunitiesandtheFink-Fruchtunder­

takingsubmittedwrittenobservations in
accordancewithArticle20of theProtocol

ontheStatuteof theCourtofJustice, and
presentedoralargumentat thehearings on
5,6and7December 1967.
TheAdvocate-Generaldeliveredhisoral,
reasonedopinionatthehearingon25
January 1968.
TheFink-Fruchtundertakingwasrepre­
sentedbyMessrsDitgesandEhle,Advo­
catesofCologne, theGovernmentofthe
FederalRepublicofGermanybyMessrs
EverlingandHahnfeld (Ministerialrate)
andMrBiilow, (Oberlandesgerichtsrat),
and theCommissionof theEuropeanCom­
munitiesby itsLegalAdviser,MrWägen­
baur.

III—Summaryoftheobservations
submittedbytheparties

Question 1

A—TheFink-Fruchtundertaking intro­
duces itsobservationsbypointingout that
thisquestion indirectly raisesanother,more
generalproblemwhether there is in factany
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provisionintheTreatycovering thecol­
lectionof taxon importedproductswhich
donotcompetewithdomesticproducts.

Onthispoint, itmakesthefollowingob­
servations:

Theonlypurposeof theequalization tax is
tocompensateforthetaxesimposedon
comparabledomesticproducts.Sincefruit
andvegetablesareexempt fromturnover
taxinGermany, itisclear fromthestart
that theonlycompensation inquestion is
that for indirect taxesleviedatanearlier

stage.However,whenthere isnocompar­
ableproductatall,thereisnowayof
justifyingtheequalization tax,because it
cannothaveeither thepurposeor theeffect
of 'equalizing'anything. If thiscase fell out­
side the termsoftheTreaty,Member States
wouldbeentitled tocollect taxatwhatever

ratetheywished.However,sincesuch a
resultwouldbecontrary totheobjectivesof
theCommunity, theonlyproblemwhich
remains istodeterminewhichof thepro­
hibitions imposedbytheTreatyareappli­
cable here.

Thefactthat the firstparagraphofArticle
95containsaprohibitionagainstdiscrim­
inationisnotdisputed.Doubtsdoarise,
however,astowhetherornotthearticle
goesontomakeanexception,whichwould
compelonetoconclude,acontrario,that
thetaxationofproductsnotcompeting
withdomesticproductsmustbeprohibited;
thereareverygoodgrounds for thistheory.
Anotherargument ispossible:Article95
requires thatdomesticand foreignproducts
beplacedonthesamefooting; if thereisno
competingdomesticproduct, the imported
onemustbe treated inthesamemanneras

thataccordedtoanationalproductcom­
parable to it, if suchexists; if itisfound (as
in thepresent case)that thisnationalprod­
uct isnotdirectlysubject to turnover tax,
theequalizationtaxcan,ofcourse,becol­
lected,butonlyuptotheamountof the
indirect tax imposedonthe(hypothetical)
comparabledomesticproduct.
Infactboththese theoriesareopento
criticismandthetaskofdecidingwhich
prohibitionsareapplicable, thosesetout in
Article95or those inArticles12,13and17
oftheTreaty,mustaccordinglybe left to
theCourt.

B—AsregardsQuestion1(c),Fink-Frucht
considers that logically theexamination
shouldfirstbedirectedtothepossibility
that,in thecases contemplatedhere, equal­
izationtaxesshouldberegardedas customs
dutiesorchargeshavingequivalent effect.

Insupportof this idea, itemphasizes the
followingpoints:

Thechargeshave thesame effect as customs
dutiesofafiscalnature,because their sole
purposeistobringrevenuetotheState.
However,Article17(3)of theTreatyper­
mitsMemberStates to 'substitute for these

dutiesaninternal taxwhichcomplieswith
theprovisionsofArticle95';nevertheless,
it isdoubtfulwhetherArticle17allows such

asubstitution incases likethepresent.If,
despite this,onereliesonArticle17, then
theequalization taxesapplicabletonon-
comparableproductsshouldhavebeen
abolishednolater thansixyearsafter the
Treaty'sentry into force(Article17(4)).
1 Theprohibitionagainstquantitative restric­
tionsandmeasureshavingequivalenteffect
alsoimpingeson the fieldof fiscal provisions
whichaffect internationaltradetothe

extent towhichprovisionsconcerning cus­
tomsduties, taxeshavingequivalent effect
orinternal taxationdonotapply.Only in
theeventofnoneof theseprovisionsbeing
applicable in thecircumstances (whichcan­
notbeconceded)might itprovenecessary
toinvokethisprohibition.

TheFederalGovernmenthasthefollowing
remarkstomake:

ThefirstparagraphofArticle95contains a
clearly-statedprohibition,applicable solely
inthecircumstanceswhichitexpressly
describes; inaddition, thesecondpara­
graphofthatarticlewouldbepointless if
equalization taxesappliedtoproductsnot
incompetititionwithdomesticproducts
wereprohibitedby the firstparagraph;and
whereCommunitylawhasnot restricted
them,thelegislativepowersofnational
administrations remainintact.

Article95mustbeconsideredinconjunc­
tionwiththemanyotherprovisions in the
Treatydesignedtopreventdistortionof
competitionbetweenMemberStates (Ar­
ticles85etseq.,92etseq.and100etseq.);
since theprincipleof taxation in thecountry
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ofdestinationisappliedbyallMember
States, theproductwhenexported is exempt
fromturnover taxandother indirect taxes

applicabletoitintheexportingcountry
(export refunds);Article96 is intended to
guaranteethatsuchexemptionsdonot
exceed theamountof thechargeoriginally
imposedontheproduct.The importing
country, for itspart,levies turnover tax(or
other indirect taxes)ontheproduct,with
themainaimofensuring thatthe imported
productdoesnothaveanyadvantageover
competingnationalproducts; it isfor this
reason that the taxesinquestion are general­
lyknownas'equalization taxes'('Aus­
gleichssteuern'),whenabetternamefor
themmightbe 'turnover taxesonimporta­
tion' ('UmsatzsteuernbeiderEinfuhr'); but
inanycase these taxesarecollected inall
MemberStatesonallproducts, thatis,
withoutdeterminingwhether inanypartic­
ularcase thedomesticproductsaresubject
toachargetobeequalized.
ThesepointsareconfirmedinArticle17(3)
of theTreaty;asageneral rule,customs
dutiesofafiscalnatureare imposedon
productswhicharenotmanufacturedin the
national territory.Bypermittingconversion
of thesedutiesinto internal taxation, the
provisionacknowledgesthatthetaxes in
questiondonothave 'aneffectequivalentto
customsduties'; inaddition, thewording
compelsonetoconcludethatArticle95
doesnotprohibitthecollectionof taxeson
the importationofproducts forwhich there
isnodomesticcompetition, for in fact, if the
contraryweretrue,Article17(3)would be
practicallydeprivedofitspurpose, because
it isprecisely theabsenceofsuchcompeti­
tionthatcharacterizesproductssubjectto
customsdutiesofafiscalnature.

TheTreatydistinguishesclearlybetween
customsdutiesandtaxes('Abgaben'), on
theonehand,andquantitative restrictions
ontheother.Consequently itis impossible
toregard taxesasquantitative restrictions.
LiketheFederalGovernment,andfor
essentially thesamereasons,theCommis­
sionconsidersthatArticle95isnotappli­
cabletoproductsnotcompetingagainst
domesticproductsand that theequalization
tax leviedonproductsof thiskind isnot a
measurehavinganeffectequivalent to
quantitative restrictions.

Initsopinion, theactivitiesofMember
Statescanberestrictedbytheprohibition
against taxeshavinganeffectequivalent to
customsduties,aprohibitionwhich leads
onetoconclude that thenationallegislature
isnotentitledtocollect 'exorbitant' taxes

evenontheproductsinquestion.

Question 2

Fink-Fruchtsubmits the followingobserva­
tions:

ThesecondparagraphofArticle95merely
supplements thefirstparagraph.Conse­
quently, thedefinitionoftheconceptof
'similarproducts' isnotverysignificant
sinceincasesofdoubt thesecond paragraph
willstill beapplicable.
'Similar'productsshouldmeanallprod­
ucts 'whichareclosesubstitutes' ('en rela­
tionétroitedesubstitution'), that is tosay,
allproductswhichcurrentopinionaccepts
withoutdiscussionas interchangeable, in
viewoftheirobjectivecharacteristics and
theuseswhich theyare intendedto fulfil.
Theequivalence requiredneedbynomeans
beabsolute, for toargueotherwisewould be
toattributegreatersignificancetothe
secondparagraphofArticle95thanwas
intendedbytheStatessignatorytothe
Treaty.
TheFederalGovernmentconsiders that the

useoftheexpression 'similar' products
indicates, literally,either that theproducts
comparedarecompletelyequivalent toeach
other,or that theyhavesimilarcharacter­
isticsandoneneednot look forsimilarityin
quality.

Thefollowingargumentsareput forward
bytheCommission:

Theword-similar' has awidermeaning than
'equivalent'. Inorder toestablishwhether
there isasimilarity,onemust firstofall
enquirewhether, inviewoftheirproperties,
natureandquality, theproductscompared
afford thesamepossibilitiesofutilization.
It israrelypossible,however,toanswer this
questionwithasimpleyesorno; thede­
cidinginfluencewill becurrentopinionand
theuseforwhich theproductis intended in
theparticular case inquestion.
Norisitpossibletoapplyanabstract
distinctionbetweentherespective spheres
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ofapplicationof thefirstandthesecond
paragraphsofArticle95;often thediffer­
encesaresimplydifferencesofdegree.
Thisproblempresentsnodifficultybecause
thelegal consequencesof theprovisions are
identical.

Theprincipalfunctionof thesecond para­
graphistodisposeof theobjectionwhich
mightotherwiseprevent theapplicationof
thefirstparagraph,namely that itdoesnot
apply to 'similarproducts'.

Question 3

Fink-Fruchtobservesthat:

ThesecondparagraphofArticle95isa
provisionsupplementary to thefirst; that in
itself issufficientreasontoconvinceone

that theprincipleofdirecteffect(so farcon­
firmedbytheCourtonlywith regardto the
firstparagraph)appliesequallytothe
secondparagraph.
Furthermore, therequirementswhichthe
Courthasheldnecessaryfordirecteffect
applyalsowithregardtotheprohibition
statedinthesecondparagraph,assuming
that thisprovisioniscompleteand legally
self-sufficient.Itdoesnotmatter that itmay
notbeabsolutelyclearbecause theCourt
haspower toremedy this.
TheFinanzgericht,Munich,mistakenly
claims that thisprovision 'relatestocustoms
policy',when inrealityit issolelydesigned
togiveeffect to theprincipleofapplying to
allproducts thesametreatmentasthat
giventodomesticproducts.
Finally, thelegalprotectionenjoyedby
individualsshouldbe thesameirrespective
ofwhether thecourtsconsider that the

possibilityofsubstitutionunderconsider­
ationisclose(firstparagraph)or remote
(secondparagraph).

TheFederalGovernmentbelievesthat the

questionshouldbe answered in thenegative
andbasesitsopiniononthefollowing
arguments:

Tomaintain that thefirst twoparagraphsof
Article95musthavethesameeffectin law

ismerelytogiveonemore reason forhold­
ingthatthefirstparagraph, too, isnot
directlyapplicable;referenceshouldbe
madeto thecriticismsmadeby theBundes­
finanzhof (FederalFinanceCourt)of the

Court'sdecisioninCase28/67,inwhich the
Courtdeliveredjudgmenton3April 1968.
Thisapart, it isperfectlypossible to inter­
pret the twoparagraphs inArticle95differ­
ently.Thesecondparagraph is 'extremely
vagueand incomplete'andcannot therefore
havedirecteffect;thevalue-judgments
whichit requiresshouldnotbeforcedon
national courts.

TheCommission for itspartconsiders that,
on thebasisof thecase-lawof theCourt,the
questionshouldbeanswered in theaffirm­
ative,andcommentsasfollows:

ThesecondparagraphofArticle95isa
clearprovision,as longasit isunderstood
that'clear'doesnotmean'leavingno
roomfordoubt'. Itallowsnoareaofdis­

cretiontotheMemberStates, for itssole
purposeis,onthecontrary, todefine cer­
tain legal concepts.
TheFinanzgericht ismistakeninitsbelief
that this isamatterofcustomspolicy.
TheCommissionsupports theviewthat
thereisproofof thefact that thesecond
paragraphofArticle95mustnecessarily
havedirecteffects inthedifficultyofde­
fining therespectivespheresofapplication
ofthefirstandthesecondparagraphsof
Article95.

Question 4

Fink-Fruchtmakesthefollowingcom­
ments:

Thephrase 'ofsuchanature'doesnot
necessarily imply thataharmfuleffect must
beaforeseeableone,orhaveactuallyoc­
curred. It issufficient if commonexperience
showsthatonecannotexclude thepossibil­
ityofsuchaneffectoccurring; thesecond
paragraphofArticle95coversanyadverse
effectonthemarketingofthe imported
product,anditmatters littlehowsuch
adverseeffectmanifests itselfandwhere in

theimportingcountry itoccurs.
Abroadcapacityforsubstitution ('relation
largedesubstitution')suchasthatwhich
exists, forexample,betweenumbrellasand
raincoats, isenoughfor thesecondpara­
graphofArticle95tobeapplicable; it is
possible,onthisprinciple, thatabsolutely
noproductexistswhich is incapableofbeing
substitutedbyanother.
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Finally, if the importedproductcanbeput
toanumberofuses, it isenoughfor the
indirectprotectioncondemnedbythe
secondparagraphofArticle95toaffect one
of those uses.

Thequestion isansweredbytheFederal
Government in the followingmanner:
Taxation isofsuchanatureastoafford

indirectprotectiontootherproducts when
ananalysisofthemarket reveals that,
becauseof theiressential characteristics, the
useforwhichtheyare intendedandtheir
price,theproductscomparedare incom­
petitionwitheachotherandthat thiscom­
petition(that istosay, thebuyers' choice)
isstrongly influencedbythetaxes.
It isunnecessary fortheproduct tobegiven
acompetitiveadvantage inactualfact;it is
enoughthat thetaxation isobjectivelyof
suchanatureastobringaboutsucha
result.

Itisscarcelypossible todeterminewhether
productsare incompetitionwitheach other
onthebasisofabstractcriteria;all thatcan
besaid isthis:

—Theessentialpropertiesof theproducts
mustcoincide.In thiscontextthe aspects
whichare importantmaybeextremely
varied: format,efficiency, conservability,
physicalappearance, taste,etc.Noneof
thesepropertiescanbe judgedexcept in
conjunctionwiththeothers.

—Special importanceshouldbeattached
tothefunctionwhichtheproducts are
designedtofulfil;butonlytheprincipal
functioncanbeincluded in theconsider­
ation.

—Considerabledifferencesinpricemay be
areasonfordeclaring thatthere isno
competitionbetween theproducts.

—Inapplying thesecriteria,however, itis
necessary tobear inmindthediversity
whichexistsforthebenefitofthe buyers,
and thefact thatinconsequenceonlythe
basiccorrespondenceshouldbetaken
intoaccount.

TheCommission'sobservationsareas fol­
lows:

ThesecondparagraphofArticle95 relates
toall those cases where internaltaxation is
'manifestlyofsuchanatureastoprotect
competingproducts'.Thisbeingso, the
prohibitionappliestoanytax(however
minimal)whichaffects importedproducts
toagreaterextent.
Ontheotherhand, theprotectiveeffectof
thetaxstemsfromthe ideathat theuser,
facedwithachoicebetweenseveral com­

parableproducts,willgenerallyselectthe
cheapest.
Thereplywhichshouldbegiven topoint (c)
of thequestion isas follows: for thesecond
paragraphofArticle95 tobeapplicable,all
that is required is that theeffectwhich it
envisagesexists 'foranappreciablepro­
portionof theproducts'; inotherwords,the
criterion is 'theexistenceofeconomically
perceptiblecompetitionagainstdomestic
products'.

Question 5

Fink-Fruchtconsiders thatthequestion
shouldbeansweredassuggestedinthe
secondalternative, inaccordancewith the
generalspiritofArticle 95.
TheFederalGovernmentholdsthesame

opinionandconsiders that thesoleobject
ofArticle95istopreventproducts from
sufferingfromacompetitivedisadvantage.

TheCommission isalsoof thesame view,
andsaysthat:

—itis impossibletohold thatindirectpro­
tectioncanarisefromeventhe lowest

tax;
—onthecontrary, itcanonlyariseas the

effectofonewhich isexcessively high;
—moreover, itwouldbesomewhat sur­

prisingiftheTreatyaccordedbetter
treatmenttoproductscapableofsub­
stitution thantosimilarproducts.

Groundsofjudgment

Byanorderof12July1967whichreachedtheCourton24July1967, theFinanz­
gericht,Munich,askedforapreliminaryrulingunderArticle177oftheTreaty
establishingtheEuropeanEconomicCommunityonanumberofquestions
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involvingthe interpretationofArticles95and30ofthesaidTreaty inconnexion
withtheimpositionoftheturnoverequalizationtaxontheimportationofcertain
goods.

ApplicabilityofArticles95and30intheabsenceofanycompetition
betweenimportedanddomesticproducts(Question 1)

ThecourtmakingthereferenceaskswhetherthefirstparagraphofArticle95
prohibitsaMemberStatefromimposingturnoverequalizationtaxonproducts
importedfromanotherMemberStatewheretherearenosimilarorcomparable
domesticproducts,andwhether theequalizationtaxinsuchcasesamountstoa
measurehavingequivalenteffecttoquantitativerestrictionswithinthemeaningof
Article30.

ThefirstandsecondparagraphsofArticle95prohibitMemberStates fromimpos­
ingonimportsfromotherMemberStatesanyinternal taxationinexcessof that
imposedonsimilardomesticproducts,orofsuchanatureastoaffordindirect
protectiontootherdomesticproducts.Article95isintendedtoremovecertain
restrictionsonthefreemovementofgoods.Buttoconcludethat itprohibits the
impositionofanyinternal taxationonimportedgoodswhichdonotcompetewith
domesticproductswouldbetogiveitascopeexceeding itspurpose. Internal taxes,
andturnover taxinparticular,areessentially fiscal inpurpose.Thereistherefore
noreasonwhycertainimportedproductsshouldbegivenprivilegedtreatment
becausetheydonotcompetewithanydomesticproductscapableofbeingpro­
tected.Wheresuchataxis imposedattheimportstage,evenonproductswhich
donotcompetewithdomesticproducts,itspurpose is toputeverykindofproduct,
whateveritsorigin,inacomparable fiscalsituationintheterritoryof thestate im­
posingthetax.Itmust thereforebeconcludedthatArticle95doesnotprohibit
MemberStates fromimposing internaltaxationonimportedproductswhenthere
isnosimilardomesticproduct,oranyotherdomesticproductscapableofbeing
protected.

Nordoes internal taxation imposedunder theconditionssetoutabovecomewithin
theprohibitiononquantitativerestrictionsandmeasureshavingequivalenteffect,
withinthemeaningofArticle30of theTreaty.Suchrestrictions,whichare intended
tolimit thequantitiesimported,are infactdifferentbothintheirpurposeandthe
wayinwhichtheyoperatefrommeasuresofafiscalnature.Furthermore,since
Article30etseq.,ontheonehand,andArticle95,ontheother, laydowndifferent
periodsoftimeanddifferentproceduresfortheeliminationoftherestrictions to
whichtheyrefer, itwouldbedifficult toconcedethatoneandthesametaxcouldbe
bothameasurehavinganeffectequivalenttoaquantitativerestrictionandinternal
taxation.

Thedirecteffectofthesecondparagraph of Article 95 (Question3)
Inits thirdquestion thecourtmakingthereferenceasks theCourtofJusticetorule
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whether 'thesecondparagraphofArticle95hasdirecteffectsandcreates individual
rightswhichnationalcourtsmustprotect'.

Thisprovisioncontainsastraightforwardprohibitionagainstprotectionwhich is
thenecessarycomplement totheprohibitionsetout inthefirstparagraphof the
article.Theobligationwhichresultsfromthatprohibition isunconditional,andno
action isrequiredonthepartof the institutionsof theCommunityor theMember
Statesfor its implementationor itsentry intoforce.Theprohibitionis therefore
self-sufficientandlegallycomplete,andisthuscapableofhavingdirecteffectson
thelegalrelationshipsbetweenMemberStatesandthosesubject totheirjurisdic­
tion.Althoughthisprovision involves theevaluationofeconomic factors, thisdoes
notexcludetherightanddutyofnationalcourtstoensurethat therulesof the
Treatyareobservedwhenevertheycanascertain, inthelightof the interpretation
givenbelowinanswertoQuestions2,4and5,that theconditionsnecessary for the
applicationofthearticlearefulfilled.Theanswer tothisquestion, therefore,must
bethat theprovisioninquestion iscapableofproducingdirecteffectsandcreating
individualrightswhichnationalcourtsmustprotect.

Theconceptof'similarproducts'inthefirstparagraphofArticle
95,therelationshipbetweenthe first and second paragraphs and
the interpretation of the second paragraph (Questions2,4and5)

TheobjectofQuestions2,4and5is, insubstance, toestablish theconditionsunder
whichanimportedproduct,ascomparedwithadomesticproduct,comeswithin
oneorotherofthesituationsreferredtointhefirst twoparagraphsofArticle95,
andalsotohavetheconditionsunderwhichthesecondparagraphappliesandits
effectsdefined.

Under thetermsofArticle95noMemberStateshall impose,directlyor indirectly,
ontheproductsofotherMemberStatesinternaltaxationofanykindinexcesso f
that imposeddirectlyorindirectlyon'similardomesticproducts'.Similarity
betweenproductswithinthemeaningofthefirstparagraphofArticle95exists
whentheproductsinquestionarenormallytobeconsideredascomingwithin the
samefiscal,customsorstatisticalclassification,asthecasemaybe.

Inadditiontotheprohibition imposedinthefirstparagraphofArticle95, the
secondparagraphof thesamearticleforbidthe impositionon importedproductsof
anyformoftaxation'ofsuchanatureastoafford indirectprotectiontoother
products'.Suchprotectionwouldoccur inparticularif internal taxationwere to
imposeaheavierburdenonan importedproduct thanonadomesticproductwith
whichtheimportedproductis,byraesonofoneormoreeconomicuses towhichit
maybeput, in competition,eventhoughtheconditionofsimilarity forthepur­
posesof thefirstparagraphofArticle95isnotfulfilled.Evenif there isnodirect
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competitionofanysortwithadomesticproduct,suchprotectionwouldstill exist
if itwereestablishedthat theimportedproductboreaspecific fiscalchargebecause
ofitsstateofmanufactureordistributionorbecauseofanyothereconomiccircum­
stanceinsuchawayastoprotectcertainactivitiesdistinct fromthoseusedin the
manufactureoftheimportedproduct.Intheinterestsof legalcertainty,however,
itisnecessary for thevariouseconomicrelationshipscoveredbythesecondpara­
graphofArticle95tobenotmerelyfortuitous,but lastingandcharacteristic.

Theeffectsofataxontheeconomicrelationshipsreferredtointhesecondpara­
graphofArticle95mustbeassessed inthelightoftheobjectivesofArticle95,
whicharetoensurenormalconditionsofcompetitionandtoremoveallrestrictions
ofafiscalnaturecapableofhinderingthefreemovementofgoodswithin the
CommonMarket.WhereasthefirstparagraphofArticle95onlyprohibits taxation
insofarasitexceedsaclearlydefinedlevel,theprohibition laiddowninthesecond
paragraphisbasedontheprotectiveeffectof thetaxationinquestiontotheex­
clusionofanyexactstandardofreference.Ataxmust thereforebeconsidered as
incompatiblewiththeTreatyif it iscapableofhavingtheeffect referredtoabove.
Infact theTreatydoesnotpreventnationalcourtsfromdeciding,wherenecessary,
the levelbelowwhichthetaxinquestionwouldceasetohavetheprotectiveeffects
prohibitedbytheTreatyandfromdrawingallappropriateconclusions therefrom.

Costs

Thecosts incurredbytheGovernmentof theFederalRepublicofGermanyandby
theCommissionoftheEuropeanCommunities,whichhavesubmittedobserva­
tionstotheCourt,arenotrecoverable,andastheseproceedingsare, insofaras
thepartiestothemainactionareconcerned,astep intheactionpendingbefore the
Finanzgericht,Munich, thedecisiononcosts isamatter for thatcourt.

Onthosegrounds,

Uponreadingthepleadings;
Uponhearingthereportof theJudge-Rapporteur;
UponhearingtheoralobservationsoftheGovernmentof theFederalRepublicof
Germany, theCommissionoftheEuropeanCommunitiesandtheplaintiff in the
mainaction;
Uponhearingtheopinionof theAdvocate-General;
HavingregardtotheTreatyestablishingtheEuropeanEconomicCommunity,
especiallyArticles30,95and177;
HavingregardtotheProtocolontheStatuteoftheCourtofJusticeof theEuro­
peanEconomicCommunity,especiallyArticle20;
HavingregardtotheRulesofProcedureoftheCourtofJusticeof theEuropean
Communities;
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inanswertothequestionsreferredtoitbytheFinanzgericht,Munich,byanorder
of thatcourtof12July1967herebyrules:

1.NeitherArticle95norArticle30oftheTreatyestablishingtheEuropean
EconomicCommunityprohibitsMemberStatesfromimposing internal
taxationonproducts imported fromotherMemberStateswhenthereareno
similardomesticproductsorotherdomesticproductscapableofbeing
protected;

2.ThesecondparagraphofArticle95oftheTreaty iscapableofproducing
directeffectsandcreating individual rightswhichnationalcourtsmustprotect;

3.(a)Similarlybetweenproductswithin themeaningof thefirstparagraphof
Article95existswhentheproductsinquestionarenormally tobecon­
sideredascomingwithinthesamefiscal,customsorstatistical classifica­
tion,asthecasemaybe;

(b)ThesecondparagraphofArticle95iscomplementarytothefirst. It
prohibits the impositionofanyinternal taxationwhich imposesahigher
chargeonanimportedthanonadomesticproductwhichcompeteswith
the importedproduct,althoughit isnotsimilartoitwithin themeaning
ofthefirstparagraphofArticle95.Theprohibitionalsoapplies in the
absenceofdirectcompetitionwheretheinternaltaxationsubjects the
importedproduct toaspecificfiscalchargeinsuchawayastoprotect
certainactivitiesdistinct fromthoseusedinthemanufactureof the

importedproduct;

anddeclares:

Thedecisiononcosts intheseproceedings isamatter fortheFinanzgericht,
Munich.

LecourtDonnerStrauß

TrabucchiMonacoMertensdeWilmarsPescatore

Deliveredinopencourt inLuxembourgon4April1968.

A.VanHoutte

Registrar

R.Lecourt

President

OPINIONOFMRADVOCATE-GENERALGAND

(SeeCase28/67,p.159)
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