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Mr President,
Members of the Court,

Like the Judge-Rapporteur, I regret not be­
ing able to address the Court in the lan­
guage of the case. I have now to give my
opinion in Case 2/54 brought by the Ital­
ian Government.

The application makes four formal sub­
missions as follows:

1. Infringement of Article 60 (1) in con­
junction with Article 4 (b) of the Treaty:
this submission contests in particular De­
cision No 1/54 on the definition of prohi­
bited practices;

2. Infringement of Article 60 (2) by Deci­
sion No 2/54 which makes the system of
publishing more flexible;
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3. Misuse of powers in the exercise of the
power granted to the High Authority by
Article 60 (1) and (2) of the Treaty;

4. Infringement of Article 30 (2) of the
Convention on the Transitional Provi­

sions, which, as the Court knows, relates to
Italy.

The first three submissions repeat in a
slightly different way the same arguments
as those put forward in the application by
the French Government. My opinion on
this matter will therefore necessarily be
briefand I apologize to the Italian Govern­
ment. It goes without saying that this does
not imply that I have studied the questions
raised only on the occasion of the first ac­
tion. I have read with the same attention
all the statements submitted in the two

cases as well as in the last two brought by
the associations, and I have listened with
the same interest to all oral observations. If

so far I have given my opinion only on the
single action brought by the French Gov­
ernment it is simply because it was brought
first and so clearly presented. No-one I
trust will regard this procedure as a prohi­
bited 'discrimination' or lack of courtesy.

Submission of infringement of Ar­
ticle 60

The first submission, as I have said, is
against Decision No 1/54 which it accuses
ofhaving authorized certain practices con­
trary to the rule ofnon-discrimination and
thereby infringed Article 60 (1) which pro­
hibits them absolutely. According to the
applicant respect for the rule ofnon-discri­
mination is associated inseparably with the
principle of publication and any straining
of this latter necessarily involves an in­
fringement of the former.
This, as the Court will see, is precisely the
argument of the first action, namely that
although the two concepts are 'separable in
theory', they cannot be separated in prac­
tice. I can therefore only refer to my previ­
ous observations and say that in my opin­
ion on the contrary Decision No 1/54 is it-
self perfectly regular whatever opinion
may be held on the regularity of the system
of publishing.

The second submission is based on the

same notion, namely that publication is a
means imposed by the Treaty to ensure ob­
servance of the rule of non-discrimination

and that, in so far as certain transactions
may be concluded at prices other than the
published prices, discrimination becomes
possible. Therefore the system which al­
lows such results is necessarily contrary to
Article 60 (2) in conjunction with Article
60 (1).
I can again only refer to my previous obser­
vations. Let me observe only that the ap­
plication of the Italian Government takes
express exception as regards Decision No
2/54 to the provisions of the third para­
graph of the new Article la which, as the
Court knows, concern a transaction having
'exceptional characteristics by virtue of
which it is excluded from the categories set
out in the price-lists' whereas, as has been
seen, the French Government expressly
declined to criticize the decision on this is-

sue. The Italian Government, on the other
hand, dealt with this question at length at
the hearing. It seems to me, however, that
this is one of the most justified exceptions
since rigidity in such a case would be likely
to be an obstacle in particular to the natu­
ral price formation and moreover checking
discrimination in a case of this nature can

only lie in a special check taking into ac­
count all the circumstances of the case. In

any event it is not possible to bring the
sometimes considerable differences relat­

ing to these special transactions into the
calculation of the average variation of
2.5%. This calculation must reflect the

market price, that is to say, essentially the
price oftransactions which are comparable
inter se. It may be considered that the de­
finition given of these special transactions
is too vague; it may be thought that it
would have been preferable to require
these special transactions to be declared:
these are only criticisms relating to expedi­
ency.

There is a special issue which the applica­
tion of the Italian Government urges: that
is the argument based on the fact that the
system of publication which allows an ap­
parently moderate average variation of
2.5% more or less may involve in fact in an
isolated transaction a very much larger
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variation extending to 15 or 20% or theo­
retically even more while the average is ne­
vertheless maintained, which may involve
considerable discrimination.

In answer the High Authority goes into
long explanations accompanied by learned
tables.

I confess that the argument does not move
me. Not only would the practice of such
variations make the maintenance of the

average within the authorized limits very
quickly impossible but it would by itself
give rise to very strong presumptions of
discrimination. Since the undertakings are
required to state the minimum and maxi­
mum variation charged during the period
which has elapsed and not only the average
difference, such differences would not fail
to be noticed by the officers of the High
Authority and the greater the variation the
more difficult it would be for the undertak­

ing to show, as it must under Decision No
1/54, that this variation is applied to all
comparable transactions. Or the undertak­
ing has in fact refrained from declaring this
transaction regarding it as exceptional and
non-comparable and in that event, as I
have just said, there can only be a special
check; as I have also said, the High Au­
thority would no doubt be well advised to
require a special declaration before this
check in order to facilitate the operation.
With regard to the infringement of Article
60 (1) in conjunction with Article 4 (b) the
Italian Government, especially at the hear­
ing, has expounded a point of view which
I think deserves to be carefully considered.
It is said that it should not be left to under­

takings to decide whether a transaction is
non-comparable. It is for the High Au­
thority itself to define objectively the cri­
teria of comparability making use of the
power which it has been given for this pur­
pose by Article 60 (1); Decision No 1/54 in
fact leaves it to the seller to judge whether
a given transaction is or is not comparable
with another. The simple and automatic
criterion, so to speak, which was that of
Decision No 30/53 (namely: any infringe­
ment of the price-list is a prohibited prac­
tice) has thus been abandoned without re-
placing it by any other.
To this I say first of all that it is quite true
that with Decision No 1/54 the High Au­

thority has not really used the legislative
power which it had under the last subpara­
graph ofArticle 60 (1) to attempt to define
what is to be understood by 'compar­
able transactions', but it was not obliged to
do so: the article states: 'The High Au­
thority may define the practices covered by
this prohibition', that is to say 'discrimi­
natory practices involving, within the
Common Market, the application by a
seller of dissimilar conditions to compar­
able transactions'. The High Authority has
defined the discriminatory practices but it
has not specified the criteria of compara­
bility of transactions: perhaps because
there are none. In any event it was not
obliged to do so.
Further, and this does not appear to me to
have been sufficiently stressed, the High
Authority has maintained in its second de­
cision the principle adopted by the first,
namely that every variation means discri­
mination. All it has done is to permit this
to be rebutted. Let us bear in mind the

wording of the article: 'It shall be a prohi­
bited practice within the meaning of Arti­
cle 60 (1) for a seller to apply prices or con­
ditions departing from those shown in his
price-list unless he can show ...' and so
forth.

Finally, and this has not been specially
stressed either, Article 2 of Decision No
2/54 supplements Article 2 (f) of Decision
No 31/53 by adding new provisions relat­
ing to the content of price-lists: quantity

"discounts, loyalty discounts and discounts
for seconds. These details are extremely
useful to enable it more easily to be deter­
mined whether a transaction is compar­
able to another. Here again, rather than
seeking legal or economic criteria more or
less open to challenge, the High Authority
has endeavoured to have regard to experi­
ence: in particular the so-called discount
for seconds is one of the easiest and most

widely practised means of according some
advantage over the normal price or vice
versa while maintaining the appearance of
equality of treatment between buyers. It is
more useful to discover that in fact seem­

ingly comparable transactions were not ac­
tually so rather than to give a more or less
scientific definition of comparability.
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Submission of misuse of powers

As regards the submission of misuse of
powers the application of the Italian Gov­
ernment to some extent takes up again, al­
beit in a different guise, the argument al­
ready developed and intended in fact to
show that the decisions infringe the Treaty.
I have already given my observations on
the misuse of powers in respect of action
against restrictive agreements on the occa­
sion of the action by the French Govern­
ment.

Other aspects of misuse of powers have
been stressed at the hearing and in particu­
lar the following three about which I must
say something:

1. First of all the High Authority has
sought to avoid impossing penalties which
on account of the patent and widespread
infringement of its earlier decisions would
no doubt have had to be imposed against
all the undertakings in the Community.
I shall not spend long on this allegation.
Perhaps the High Authority ought to have
intervened immediately. Perhaps on the
contrary it was wise to hold back: the
Court does not have to judge this. The fact
is that it did not do so and that after some

months, as the High Authority admitted
very openly to the Court, the attempt
failed in so far as the steel market was con­
cerned. Thereupon it sought a more satis­
factory system: the objective which it pur­
sued was to achieve a better application of
the Treaty and not to avoid imposing pen­
alties.

2. It is also alleged that there has been a
misuse of powers in the fact the new deci­
sions are concerned with taking action
against discrimination whereas the powers
which the High Authority has under Arti­
cle 60 have been given it to prevent discri­
mination occurring rather than to take ac­
tion when it does occur. This objection ap­
plies above all to Decision No 3/54 on in­
formation.

I confess openly that I have not understood
this any more than I did in the case by the
French Government. The demand for in­
formation under Article 47 in so far as it
appears necessary to enable effective

checking appears to me quite normal in the
present case and I cannot see in it any in­
fringement ofthe Treaty or misuse ofpow­
ers.

3. Finally it has been alleged that the 'de­
fect in the decision-making process' of the
High Authority appears in the way it has
consulted the Consultative Committee in

not having refuted in the recitals to its de­
cisions the opinions which became appar­
ent within the Committee and which
differed from the final decision taken.

I have considered the documents produced
by the High Authority on the consultation
with the Consultative Committee. It ap­
pears to me in the light of these documents
and the account of the long discussions
which took place before the Committee or
before its sub-committee that the real and,
may I say, crucial objective pursued by the
High Authority was, as I said on the occa­
sion of the action by the French Govern­
ment, to achieve some flexibility in the
rules on publication compatible both with
regard to non-discrimination and the ne­
cessity to ensure that the market freely de­
termined prices which, in short, and as I
have also said, came precisely within the
scope of Article 60.
In my opinion there is no misuse ofpowers
in this.

Perhaps on the other hand there may be
here a defect ofform.
This would, however, be a new submission
which has not been made in time. The pro­
visions ofArticle 22 ofthe Protocol on the
Statute ofthe Court ofJustice are formal in

this respect: the application, which is
strictly required to be lodged within a
month in accordance with Article 33 ofthe

Treaty, must contain at least a brief state­
ment of the grounds on which the applica­
tion is based. Moreover, I am of the opin­
ion that it is not a question ofpublic policy
such as lack of competence, which could
be raised at any time and even by the Court
of its own motion.

In addition, apart from the fact that the
submission appears inadmissible, it also
appears to be unfounded.
The defect of form may be regarded from
a double point of view: 1. At least partial
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lack of consultation with the Consultative

Committee; 2. Absence or at least inade­
quacy of the statement ofreasons on which
the contested decisions are based.

With regard to the first point, namely lack
ofor insufficient consultation, it is general­
ly necessary to compare the request for an
opinion by which the matter was brought
before the Committee with the decisions

ultimately taken.
The matter was brought before the Consul­
tative Committee by a letter from the High
Authority dated 20 November 1953,
which we were fortunate in seeing at the
very last stages of this case. The following
are the relevant factors:

1. 'Under Article 60 (1) ofthe Treaty: Con­
sultation on a possible amendment to De­
cision No 30/53 of 2 May 1953 on prac­
tices prohibited by Article 60 (1) of the
Treaty in the common market for coal and
steel (published in the Journal Officiel, No
6, p. 109).'

2. 'Under Article 60 (2)(a) of the Treaty:
Consultation on a possible amendment to
Decision No 31/53 of 2 May 1953 on the
publication ofprice-lists and conditions of
sale applied by undertakings in the steel in­
dustry (published in the Journal Officiel,
No 6, p. 111).'

3. 'Under Article 60 (2)(a) ofthe Treaty: in
the sphere ofspecial steels, consultation on
a possible amendment to Decisions Nos 31
and 32/53 of 2 and 20 May 1953 on the
conditions of sale applied by undertakings
in the steel industry (published in the Jour­
nal Officiel, No 6, p. 111, and No 7, p.
130).'

I think that if there were only this letter the
consultation no doubt could not be re­

garded as sufficient for, as drafted, it does
not provide sufficiently precise details
about the subject-matter of the amend­
ments proposed by the High Authority.
But there are then more documents. First:

1. A note dated 28 November mentioning
general considerations on the problem and
accompanied by a draft decision;

2. Above all a note dated 30 November,
much more detailed, in which the High
Authority sets out the whole system which
was finally adopted in the contested deci­
sions. In particular there is to be found
there, expressly mentioned, the concept of
the average variation by product (page 2 at
the end).

The Consultative Committee requested an
extension ofthe time-limit which had been

given to it and by letter dated 3 December
the High Authority set 14 December as the
new time-limit. It even arranged for an ad­
journment of the date which had been ap­
pointed for the consultation with the
Council ofMinisters. The opinion was for­
warded to the High Authority on 14 De­
cember and as you know the decisions
were signed on 7 January.
It therefore cannot be doubted in my opin­
ion that the consultation was complete.
Let us not forget the special character of
the Consultative Committee which is not a

Conseil d'Etat with the task ofgiving opin­
ions on texts but a technical institution re­

quired to clarify problems for the High Au­
thority. What is necessary is that it should
be informed of all the aspects of the prob­
lem. This was the case.

The second aspect of the alleged defect of
form, namely the lack or inadequacy ofthe
statement ofreasons, is no more valid than
the first. Article 15 of the Treaty states that
'decisions, recommendations and opinions
of the High Authority shall state the rea­
sons on which they are based and shall ref­
er to any opinions which were required to
be obtained.' As the Court was reminded

by defence counsel this reference in deci­
sions consists in the obligation to mention
at the beginning of the decision the fact
that the opinion has been obtained. This
may be done in the phrase: 'Having regard
to the opinion of the Consultative Com­
mittee'. The High Authority prefers to say:
'After consulting the Consultative Com­
mittee' which comes to the same thing.
Further, decisions must state the reasons
on which they are based; it goes without
saying that the reasons are to be judged in
relation to the decision itself and not in re­

lation to the opinions which may have
preceded it. In other words. the High Au-
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thority must state the reasons for its own
decision as it stands and is in no way bound
to refute contrary or different opinions
which may have become apparent the
opinions previously obtained.
The procedure therefore seems to me to
have been completely regular. I may even
add, if I am allowed, that I have rarely had
the occasion in my own national experi­
ence to see cases of such full consultation
and collaboration carried so far between

the representatives of the administration
and the members of the body consulted.
I think there I have said sufficient about the
submission or the submissions ofmisuse of

powers to which the applicant has sought
to attach, as it were, this submission of de­
fect of form which I have just considered.

Submission of infringement of Ar­
ticle 30 (2) of the Convention

There remains the submission of infringe­
ment of Article 30 (2) of the Convention.
The wording is as follows:

'The prices charged by undertakings for
sales of steel on the Italian market, when
reduced to their equivalents at the point
chosen for their price-lists, may not be
lower than the prices shown in the lists in
question for comparable transactions, save
where authorized by the High Authority in
agreement with the Italian Government,
without prejudice to the last subparagraph
of Article 60 (2) (b).'

The applicant's argument, based on this
article, is obviously very forceful since Ar­
ticle 30 (2) states expressly that the parity
prices charged by undertakings for sales on
the Italian market may not be lower than
the prices shown in the lists in question,
which would prohibit the application of
any variation from the price shown in the
price-list, at least in the sense of a reduc­
tion.

I think, however, that if the Court agrees
with my views on the interpretation ofAr­
ticle 60 it can only reject this submission of
infringement of Article 30 of the Conven­
tion.

The latter, and this is not open to question,
has only one objective which is quite clear:

not to apply the system of alignment esta­
blished by Article 60 (2) (b) of the Treaty
to sales made on the Italian market during
the transitional period (except in the event
of a special authorization which can only
be given by the High Authority in agree­
ment with the Italian Government). It is
clear that it would mean completely falsi­
fying the scope ofthis article to interpret it
as exempting the Italian market from the
application ofthe other rules laid down by
the Treaty and in particular the rules on
competition established by Article 60 (1)
and (2) (a). Let us not forget the provisions
of Article 1 (5) of the Convention: 'Upon
the entry into force of the Treaty ... the
provisions thereof shall apply subject to
the derogations allowed by this Conven­
tion and without prejudice to the supple­
mentary provisions contained in this Con­
vention for the ends set out above. Save

where this Convention expressly provides
otherwise, these derogations and supple­
mentary provisions shall cease to apply ...
at the end of the transitional period.' All
the provisions of the Convention thus by
their very nature constitute exceptions and
are to be interpreted strictly.
All that may be said in my opinion is that
the provision of Article 30, in view of the
words used, constitutes an argument in fa­
vour of interpreting the expression price-
list' strictly and of not recognizing any
prices other than those listed in the price-
lists published. This would be an addition­
al argument in support of the submission
of infringement of Article 60 (2) (a) on
which the contested decisions are based

and an argument which could have been
used by the French Government or by any
other non-Italian applicant.
There are only two possibilities and here I
ask for the Court's indulgence in having re-
course to logic which I have belittled in
other circumstances, but here logic ap­
pears to be called for: either it is impossi­
ble in interpreting Article 30 to understand
the expression 'prices shown in the lists'
otherwise than as meaning the prices listed
in a properly published price-list — and
this impossibility is just as absolute in its
application to Article 60 (2) as a whole and
in that case the argument of the High Au­
thority must be rejected as a whole and the
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contested decisions completely annulled;
or else the flexible argument which I have
advocated must be accepted and then in in­
terpreting Article 30 the same effort must
be made as in the interpretation ofArticle
60 (2) (b) — an effort which is no greater in
one case than in the other. But to accept
the flexible argument, which would allow
prices to vary within certain limits in rela­
tion to the published prices, and to accept
this argument only for the whole of the
Community with the exception of the Ital­
ian market would mean giving the Italian
market during the transitional period ad­
ditional protection which the Convention
has not providedfor. This would mean re-
cognizing that the Italian market is not in
a state to support the competition resulting
from prices freely determined by the mar­
ket even having regard to the complete
geographical protection which the Con­
vention intended to give it by Article 30 (2)
and the customs protection also partially
retained in force by Article 30 (1). I would
ask the Court what would then remain of

the very concept of the Common Market
for Italy?
My opinion has not changed: I think the
effort can and must be made. This means

that the reference made by Article 30 to
'the prices shown in the lists in question'
(the price-lists of the undertaking which
wishes to sell on the Italian market) for
comparable transactions' must be under­
stood as referring to the prices (and also the
conditions ofsale although this is not men­
tioned) actually applied in accordance
with the price-list established on the basis
ofthe undertaking's own parity and having
regard to any authorized variations which
the application of this price-list and condi­
tions ofsale may perhaps entail. This is ex­
actly the same interpretation which I have
proposed for Article 60 (2) (b) which also
related to the methods of quotation and
which the Convention had as objective to
make inapplicable in principle to the Ital­
ian market during the transitional period.
That is all I wish to say and, no matter
what the Court's judgment is, in finishing
I welcome once again the fact that the Ital­
ian Government considered that it ought
also to bring an action against the decisions
implementing Article 60 for it is this action
which has allowed attention to be directed

to an important argument based on the
Convention which otherwise might have
escaped the Court's consideration.

My opinion is that the application should be dismissed.
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