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Introduction 

1. This action for infringement of the 
Treaty concerns the transposition into Lux­
embourg law of Council Directive 
92/44/EEC of 5 June 1992 on the application 
of open network provision to leased lines 1 

(hereinafter referred to as 'the Directive'). 
According to Article 15 of the Directive, 
Member States were required to take the 
measures necessary to comply with the 
Directive before 5 June 1993 and to inform 
the Commission thereof forthwith. 

The parties' observations 

2. It is common ground in this case that the 
Grand Duchy of Luxembourg did not 
within the period prescribed transpose the 
Directive into Luxembourg law by laying 
down express provisions of law or the like, 
and that legislation on services and infra­
structures within the telecommunications 
sector is at present only at the draft stage. In 
the Luxembourg Government's view, 

however, that does not constitute an 
infringement of the Treaty, as it considers 
that all necessary steps have been taken to 
ensure the existence of procedures in confor­
mity with the Directive. 

The Luxembourg Government bases its 
argument in the first place on an examination 
of the rules applicable in this field, namely 
the Law of 10 August 1992, 2 which con­
verted the public postal and telecommunica­
tions administration into a private undertak­
ing, and the Grand Ducal regulation of 
29 June 1993, which came into force on 
1 July 1993 and revoked previous regulations 
on the conditions for access to and the sup­
ply of telephone and telegraphic services. 
The Luxembourg Government also refers to 
the 'General Conditions for Telecommunica­
tions Services' laid down by the private 
postal and telecommunications undertaking, 
which regulate access to and supply of tele­
phone and telegraphic services and lay down 
prices for the services offered. 

3. The Commission, on the other hand, 
examines the various provisions of the 
Directive and claims that they are not trans­
posed, or not correctly transposed, into Lux-

* Original language: Danish. 

1 — OJ 1992 L 165, p. 27. 2 — Published in Memorial A, p. 2006. 
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embourg law. The 'General Conditions for 
Telecommunications Services' are laid down 
by a private undertaking and cannot take the 
place of legislation giving private persons 
rights against the private telecommunications 
undertaking. In addition, the said general 
conditions lack, to a considerable extent, the 
clarity and precision necessary to ensure 
compliance with the Directive and to estab­
lish thereunder a transparent system as 
required by the Directive. 

Discussion 

4. According to the third paragraph of Arti­
cle 189, a directive is binding upon the Mem­
ber States, as to the result to be achieved, but 
the article leaves to the national authorities 
the choice of form and methods. 

In accordance therewith, the Court has con­
sistently held that it follows from the third 
paragraph of Article 189 that the transposi­
tion of a directive into domestic law does not 
necessarily require that its provisions be 
incorporated verbatim in express specific leg­
islation. Depending on the content of the 
directive, it is sufficient that there shall be a 
general legal context guaranteeing the full 
application of the directive in a clear and 
precise manner so that the persons con­
cerned by the directive, in so far as it is 
intended to create rights for individuals, may 
ascertain the full extent of their rights and, 

where appropriate, rely on them before a 
national court.3 

The Court has further stated that a general 
administrative practice or administrative 
notice or circular, which may readily be 
altered by the administration and which is 
not sufficiendy widely published cannot be 
regarded as constituting a correct compliance 
with the obligation imposed by Article 
189 of the Treaty on the Member States to 
which the directive is addressed. 4 

Moreover in its judgment in Case 
C-131/88 Commission v Germany5 the 
Court stated that: 

'... the fact that a practice is consistent with 
the protection afforded under a directive 
does not justify failure to implement the 
directive in the national legal order by means 
of provisions which are capable of creating a 
situation which is sufficiently precise, clear 

3 — See for example the judgments in Case C-131/88 Commis­
sion v Germany [1991] ECR1-825 and in Case 
C-361/88 Commission v Germany [1991] ECR 1-2567. 

4 — See inter alia the judgment in Case C-131/88, cf. footnote 3. 
5 — And in the judgment in Case C-361/88 Commission v Ger­

many, cf. footnote 3. 
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and open to permit individuals to be aware 
of and enforce their rights'. 

The Court further declared that: 

'... in order to ensure full implementation of 
directives in law and not only in fact, Mem­
ber States must establish a specific legal 
framework in the area in question'. 

5. The purpose of Council Directive 
92/44/EEC is to create rights for private per­
sons, since it contains inter alia rules ensur­
ing for users access to information on leased 
line offerings, rules on the supply conditions, 
which are to be published, users' rights in 
the event of termination of such offerings, 
requirements with regard to non­
discrimination in relation to the conditions 
of access, criteria for use and the like, 
requirements with regard to public control, 
principles for billing of charges and a concil­
iation procedure. Users of leased lines in 
Luxembourg are therefore to be placed in a 
position, by the very transposition of the 
Directive into Luxembourg law, to obtain 
full knowledge of the rights referred to in 
the Directive and if appropriate to enforce 
them before a national court. 

6. The Luxembourg Government revoked 
the previous rules in the field of telecommu­
nications, but instead of itself adopting new 
rules in accordance with the Directive, the 
government left it to the private postal and 
telecommunications undertaking to lay 
down rules on the subject in the form of 
general business conditions and a price list. 
The Luxembourg Government has therefore 
in fact omitted to adopt any rules in this 
sphere and instead has left it to a private 
undertaking to lay down its own business 
conditions and the like. 

7. It is true that the capital of this undertak­
ing belongs to the Luxembourg State, 6 and 
the board of management of the undertaking 
consists of 12 members appointed by the 
Grand Duke upon a recommendation from 
the government. Six of those members are 
representatives of the State, two are users or 
experts from the telecommunications sector 
and four are representatives of the staff. 7 

The management takes decisions by a simple 
majority and the president, who is appointed 
from amongst the representatives of the 
State, has a casting vote in the event of a tie. 8 

The competent minister supervises the activ­
ities of the undertaking and under Article 
23 of the Law of 10 August 1992 he must in 

6 — Cf. Law of 10 August 1992, Article 30. 
7 — Cf. Law of 10 August 1992, Article 8. 
8 — Cf. Law of 10 August 1992, Article 9. 
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certain cases approve decisions of the man­
agement. The minister is not however 
required by that article to approve the man­
agement's adoption of general business con­
ditions or price lists. 

8. Even though the competent Luxembourg 
minister generally supervises the activities of 
the postal and telecommunications undertak­
ing and ensures, in doing so, that it observes 
the requirements of Community law in the 
matter, and even though it must be assumed 
that the Luxembourg State, by its representa­
tion on the undertaking's board of manage­
ment, is careful to ensure that the undertak­
ing's general business conditions and price 
lists comply therewith, the Grand Duchy of 
Luxembourg has not hereby, in my view, 
created the precise legal framework to ensure 
compliance with the Directive or the clear, 
precise and open legal situation which will 
put the private person in a position to know 
and enforce his rights, as required by the 
case-law of the Court before a directive may 
be regarded as having been correctly trans­
posed. 

Even though the members of the board of 
management are nominated by the State, the 
assumption must nevertheless be that the 
members of the board in a private undertak­
ing are exclusively, or at least primarily, 
required to safeguard the interests of the 
undertaking in the performance of their 
duties. In so far as rules are adopted accord­
ing to Community law to safeguard the 
interests of those having dealings with the 

undertaking, it is particularly clear that the 
transposition of a directive cannot be left to 
the discretion of what is in principle a pri­
vate undertaking, in spite of the fact that the 
State may have nominated the members of 
the board of management. 

The adoption of the provisions of the Direc­
tive in the general conditions for contracts 
and price lists for the services offered, which 
are issued by the private postal and telecom­
munications undertaking, cannot therefore 
be regarded as constituting a correct transpo­
sition of the Directive, since the Luxem­
bourg State has not created the necessary 
legal basis for compliance with the Directive. 
Neither by law nor by administrative provi­
sions on which the citizen may rely has a 
duty therefore been imposed on the private 
undertaking in the general conditions and 
price lists to comply with the requirements 
of the Directive. 

9. In the light of these rather general obser­
vations I shall now examine the transposition 
into Luxembourg law of the various articles 
of the Directive. 

Articles 3 and 4 

10. Article 3 of the Directive requires Mem­
ber States to ensure that information on a 
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number of detailed matters relating to leased 
line offerings is published in such a way as to 
provide easy access to it for users. It includes 
a requirement for information on changes in 
existing offerings and new types of leased 
Une offerings to be published at the latest 
two months before the implementation of 
the offering. Article 4 gives further details of 
the supply conditions to be published pursu­
ant to Article 3, including information with 
regard to the typical delivery and repair 
times. 

11. Article 7(4) of the Luxembourg Law of 
10 August 1992 provides that: 

'The undertaking shall publish the general 
conditions for the contracts offered by it, 
which shall be laid down and may be 
amended by the board of management. Ref­
erences to the published conditions and the 
amendments thereto shall be published in the 
Memorial, Recueil administratif et écono­
mique, at least six full days before they come 
into force.' 

By means of that provision of the Law the 
Grand Duchy of Luxembourg has ensured 
that the private postal and telecommunica­
tions undertaking publishes the collected 
general conditions for contracts and that that 
publication is referred to in the Luxembourg 
official gazette. 

However, the Law contains no provision 
prescribing what information is to be con­
tained in the general conditions since, as 
referred to above, under Article 7(4) of the 
Law, they are to be laid down and amended 
by the management of the private postal and 
telecommunications undertaking. 

Since a transposition of the provisions of the 
Directive in the general conditions of the 
private undertaking as referred to above can­
not be regarded as establishing a sufficient 
legal framework, Articles 3 and 4 cannot be 
considered to have been correctly trans­
posed. 

12. The inadequate transposition of Article 
3 is further emphasized by the fact that alter­
ations to the existing services, under Article 
14 of the general conditions, are to be pub­
lished only six days at least before they come 
into force, whereas Article 3(1) of the Direc­
tive requires publication as soon as possible 
and no later than two months before the 
implementation. Similarly Article 3(3) of the 
Directive requires that information concern­
ing new types of leased line offerings is to be 
published no later than two months before 
implementation, but there is no provision to 
that effect in the general conditions. 

13. Finally the general conditions contain no 
information with regard to the typical deliv­
ery period, just as Article 12(1) of the general 

I - 1595 



OPINION OF MR ELMER — CASE C-220/94 

conditions regarding the typical repair times 
states only that they are effected as soon as 
possible. 

Article 5 

14. Article 5 prescribes that existing offer­
ings are to continue for a reasonable period 
of time and that users affected are to be con­
sulted before termination. Moreover Mem­
ber States are required to ensure that where 
users do not agree with the termination date 
they may bring the case before the national 
regulatory authority. 

15. The Law of 10 August 1992 contains no 
rules with regard to continuing offerings or 
user consultation. Article 6(4) to (7) of the 
general conditions on the other hand con­
tains rules on the conditions under which the 
postal and telecommunications undertaking 
may terminate existing offerings. That article 
contains no provision to the effect that exist­
ing offerings, before termination, must be 
continued for an appropriate period, or on 
consultation of users, and in its defence the 
Luxembourg Government has not com­
mented on how it contends that that part of 
the Directive is transposed in Luxembourg. 

16. As regards the possibility of bringing 
cases before the national regulatory auth­
ority, the Law of 10 August 1992 provides in 
Article 22(1) that: 

'The competent Minister shall be the supe­
rior supervisory authority as regards the 
activities of the undertaking which are of 
public interest ...' 

O n this point the Luxembourg Government 
has stated in its observations that: 

'Customers who regard their interests as 
being disregarded may apply to the Minister 
exercising supervision.' 

At the hearing the government also 
explained that it was correct, as stated by the 
Commission, that the rules of the Directive 
concerning the possibility of making a com­
plaint had not been reproduced in law or by 
notice, but that in Luxembourg there is a 
particularly liberal practice of allowing all 
citizens to approach the competent minister. 

17. The drafting of the Law of 10 August 
1992 to the effect that the competent minis­
ter supervises the postal and telecommunica­
tions undertaking's general activities is so 
wide and unspecific that it cannot in my 
view be regarded as creating sufficient legal 
certainty that the Grand Duchy of Luxem­
bourg has provided for users of leased lines 
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the opportunity to bring before a national 
regulatory authority complaints regarding 
termination of offerings, and similarly from 
the drafting of the provision the users of 
leased lines are not enabled to ascertain that 
they have that right. 

Accordingly, since, in accordance with the 
Court's settled case-law, a practice which 
meets the requirements of a directive is not 
sufficient to constitute a correct transposition 
of the directive, it must be accepted that the 
mere existence of a possibly liberal practice 
with regard to the opportunity to make 
complaints does not constitute a correct 
transposition in the Grand Duchy of Lux­
embourg of the requirement prescribed by 
Article 5 of the Directive that it should be 
possible to bring cases regarding termination 
of offerings before a national regulatory 
authority. 

Article 6 

18. According to Article 6, Member States 
are to ensure that restrictions on access to 
and usage of leased lines are aimed only at 
ensuring compliance with the essential 
requirements, compatible with Community 
law, and that they are imposed through reg­
ulatory means by the national authorities; 
they are also to ensure that it appears from 
the provisions which of the requirements 
listed in the article are the basis of such 
restrictions. Article 6(4) prescribes that the 

access conditions related to terminal equip­
ment shall be considered to be fulfilled when 
the terminal equipment complies with the 
connection requirements set out in Council 
Directive 91/263/EEC of 29 April 1991. 9 

The Luxembourg Government has stated in 
its defence that only one restriction has been 
accepted in Luxembourg and is contained in 
Article 2(2) of the general conditions, 
according to which: 

'An application for access to telecommunica­
tions offerings shall be regarded as an 
implied acceptance of any restrictions laid 
down by an authority or a recognized pri­
vate foreign undertaking on the application 
of which the undertaking has no influence.' 

As that restriction is contained only in 
the private postal and telecommunica­
tions undertaking's general conditions, the 
requirement of Article 6(1) of the Directive 
that restrictions shall be imposed by the 
national regulatory authorities through regu­
latory means is not fulfilled. 

9 — OJ 1991 L 128, p. 1. 
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As regards Article 6(4) of the Directive 
regarding access to terminal equipment, the 
Commission has stated that Luxembourg has 
not yet given the Commission any infor­
mation with regard to a transposition into 
Luxembourg law of Directive 91/263/EEC 
and that the Commission has consequently 
brought an action before the Court in this 
matter. 

Article 7 

19. Article 7 provides that Member States are 
to ensure that telecommunications organiza­
tions provide a minimum set of leased lines 
(cf. Annex II to the Directive). 

The Luxembourg Government has con­
tended that all the services listed are offered 
and contained in the postal and telecommu­
nications undertaking's price list. 

However, neither the Luxembourg Law of 
10 August 1992 nor the general conditions 
contain references to the obligation imposed 
by Article 7. As I pointed out above, repro­
ducing the provisions of the Directive in the 
price list cannot be regarded as a correct 
transposition of the Directive. 

Article 8 

20. The first subparagraph of Article 8(1) 
requires the Member States to ensure that 
the procedures regarding decisions claiming 
that users of leased lines have failed to com­
ply with the usage conditions shall be laid 
down in such a way that the decision is 
reached in the shortest possible time. 
According to the second subparagraph of 
Article 8(1), the treatment of the case must 
be transparent and take due account of the 
rights of the parties. Moreover a decision 
may be taken only after both parties have 
been given the opportunity to state their 
case, the decision shall be accompanied by a 
statement of the reasons on which it is based, 
it shall be notified to the parties within one 
week of its adoption and it shall not be 
enforced until the parties have been notified. 

The Luxembourg Government has con­
tended that the procedures laid down in the 
general conditions comply with these crite­
ria. 

As I have already said, however, a reference 
to procedures in the general conditions can­
not be regarded as supplying sufficient legal 
certainty for compliance with those 
provisions in the Directive and cannot there­
fore constitute a correct transposition of 
Article 8(1). 
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21. Under Article 8(2) of the Directive, tele­
communications organizations are to adhere 
to the principle of non-discrimination when 
they make use of the public telecommunica­
tions network for providing services which 
are or may be provided also by other service 
providers. 

Luxembourg has not stated during the 
course of the action that the private telecom­
munications undertaking is required to 
adhere to that principle of non­
discrimination and as a result of the absence 
of such legislation private persons have no 
opportunity of bringing actions for infringe­
ment of this principle before the courts. 

22. Under Article 8(3) a telecommunications 
organization which in particular cases wishes 
to vary its conditions must seek the agree­
ment of the national regulatory authority. 

No provision to that effect is to be found in 
any of the Luxembourg rules and the Lux­
embourg Government has not stated 
whether that part of Article 8 has been trans­
posed. In these circumstances it must be 
assumed that it has not. 

Article 9 

23. Under Article 9(1) Member States are to 
encourage the establishment by 31 December 
1992, in consultation with users, of common 
ordering procedures, a so-called one-stop-
ordering procedure and a so-called one-stop-
billing procedure. Article 9(2) requires the 
Member States to report to the Commission 
within one year after the Directive is 
brought into effect on the results achieved. 

The Luxembourg Government has simply 
stated in its written pleadings that several 
agreements on these points are being negoti­
ated. During the oral procedure, however, 
the government's representative stated that 
the Luxembourg Government had explained 
this in a letter of 30 March to the Commis­
sion. However, the Commission stated dur­
ing the oral procedure that the said letter 
regarding results in Luxembourg did not 
seem to have been received, but that, even if 
it had, such a letter could not take the place 
of a report. 

For the sake of finding a correct solution to 
this case and giving the Commission an 
opportunity to make adjustments in its con­
duct of the action, I think it is regrettable 
that the Luxembourg Government has con­
tended only during the oral procedure that it 
complied with its obligations under this pro­
vision by a letter of 30 March 1994 which 
has not previously been mentioned. The let­
ter ought to have been sent to the Commis­
sion and to the Court before the hearing so 
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that the Commission might have had the 
opportunity to investigate whether such a 
letter had been received and to comment in 
detail upon it. 

In my view that letter should not be taken 
into account in the judgment,10 since the 
Court has no information with regard to 
what it contained either. It may therefore be 
assumed that the Grand Duchy of Luxem­
bourg has not fulfilled its obligation under 
Article 9(2) to send a report to the Commis­
sion. 

Article 10 

24. It may be seen from Article 10(1) of the 
Directive that Member States are required to 
ensure that tariffs for leased lines follow the 
basic principle that they are cost-orientated 
and transparent, and that various rules which 
are specified in detail are observed. Under 
Article 10(2) Member States are to ensure 
that telecommunications organizations for­
mulate and put into practice by 31 December 
1993 at the latest a cost accounting system, 
and under Article 10(3) the cost accounting 

systems applied are to be kept available in 
sufficient detail. 

The Luxembourg Government has con­
tended that the principles referred to in Arti­
cle 10(1) are observed in the price list of ser­
vices offered and that the principles referred 
to in Article 10(2) are observed in the 
account introduced in 1993 and that the 
undertaking's first balance-sheet will shortly 
be available. It has not hitherto been possible 
by reason of internal problems to comply 
with Article 10(3), but according to the Lux­
embourg Government that will not cause 
problems in future. 

However, in the Law establishing the private 
postal and telecommunications undertaking 
there are no references to the principles con­
tained in Article 10(1) and (2). 

Even if it is assumed that the principles 
referred to in the Directive are, as contended 
by the Luxembourg Government, observed 
in practice in the price list, that does not in 
my view, as I have already stated, comply 
with the requirements laid down by the con­
sistent case-law of the Court as regards the 
legal basis which must guarantee the full 
implementation of the Directive in a suffi­
ciently clear and precise manner so that users 
of leased lines may be enabled to ascertain 
the full extent of their rights. 10 — Cf. Article 42(2) of the Rules of Procedure. 
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As users of leased lines cannot ascertain from 
the Luxembourg rules the principles accord­
ing to which tariffs are calculated, the 
requirement in the Directive that tariffs are 
to be transparent is not satisfied either. 

25. As regards the Luxembourg Govern­
ment's argument that it has not been possible 
to comply with Article 10(3) as a result of 
difficulties in the internal legal system, the 
Court has consistently declaredn that a 
Member State may not plead provisions, 
practices or circumstances of its own legal 
system in order to justify a failure to comply 
with obligations and time-limits resulting 
from Community law. 

Article 11 

26. Article 11(1) requires the Member States 
to notify the Commission before 1 January 
1993 of the name of the national regulatory 
authority which is to carry out the regula­
tory functions mentioned in the Directive, 
and under Article 11(2) that national auth­
ority is to make available at least for each 

calendar year and to send to the Commission 
reports as to how the supply conditions laid 
down in Article 3 have been met. 

In that connection the Commission has 
stated that no information as to the name of 
the national regulatory authority was 
received in compliance with Article 11(1) by 
1 January 1993 and that the reports pre­
scribed by Article 11(2) were not received 
either. 

The Luxembourg Government admitted dur­
ing the oral procedure that the obligation 
imposed by Article 11(1) had not been com­
plied with, and as regards Article 11(2) it 
again mentioned that difficulties in the inter­
nal legal order prevented compliance with 
the obligation. As stated above, in section 25, 
that argument cannot be accepted. 

It must therefore be concluded that the 
Grand Duchy of Luxembourg has not ful­
filled its obligations under Article 11 of the 
Dirprrivp 

11 — See inter alia the judgments in Case C-374/89 Commission 
v Belgium [1991] ECR1-367 and in Case C-252/89 Com­
mission v Luxembourg [1991] ECR 1-3973. 
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Article 12 

27. Finally Article 12 of the Directive intro­
duces a conciliation procedure under the 
chairmanship of the Chairman of the ONP 
Committee. In its defence the Luxembourg 
Government has stated that the procedure 
laid down in Article 12 corresponds to the 
practice followed in Luxembourg, but no 
references to such a procedure are to be 
found in either the Law of 10 August 
1992 or the general conditions. 

As previously stated, the fact that practice in 
a State is in accordance with the require­
ments of a directive cannot be regarded as a 
sufficient transposition of the directive, and 
accordingly Article 12 cannot be regarded as 
correctly transposed. 

Summary 

28. On the basis of this examination of the 
defective transposition of the various provi­
sions of the Directive into Luxembourg law, 
it must be concluded that the Grand Duchy 
of Luxembourg cannot be regarded as having 
correctly transposed into its national legal 
system Articles 3, 4, 5, 6(1), 7, 8(1) and (3) or 
Articles 9 to 12 of the Directive. 

Costs 

29. The Commission has claimed that the 
Grand Duchy of Luxembourg should be 
ordered to pay the costs. In accordance with 
Article 69(2) of the Rules of Procedure the 
unsuccessful party is to be ordered to pay 
the costs if they have been asked for. 

O p i n i o n 

30. I shall accordingly r ecommend the C o u r t to give judgment as follows: 

— B y no t adop t ing wi th in the prescribed per iod the measures necessary to imple­
m e n t Counc i l Direct ive 9 2 / 4 4 / E E C of 5 June 1992 on the application of open 
n e t w o r k provis ion to leased lines, the G r a n d D u c h y of L u x e m b o u r g has failed 
to fulfil its obl igat ions u n d e r the thi rd paragraph of Article 189 of the E C 
Treaty and u n d e r Art ic le 15 o f t h a t directive. 

— T h e G r a n d D u c h y of L u x e m b o u r g m u s t be o rdered to p a y the costs. 
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