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MrPresident,
Membersof theCourt,

Aroadaccident,commonplaceandyet
seriousin itsconsequences, is togiveusthe
opportunity,onreference fromtheBelgian
CourdeCassation, todefine thescopeof
theimmunityfromlegalproceedings
grantedbytheProtocols toofficialsofthe
EuropeanCommunities 'in respectofacts
performedby themin theirofficial capacity,
including theirwordsspokenorwritten'.
Thefactsaresimple.MrClaudeSayag, an
engineerinGradeA6intheEuropean
AtomicEnergyCommunity,wasinstructed
bymeansofatravelorder toescorttwo
representativesofprivateundertakings,Mr
LeducandMrvanHassen,onvisits to
installationsatMol;hewasonhiswayto
Brussels, theplaceofhismission,drivinghis
owncar inwhichthetwopersonswhomI
have justmentionedwerealsoseated.At
Herselt, hefailed toobservetherightofway
atacrossroads,socausingacollision inthe
courseofwhichbothheandhispassengers
were injured,oneof themveryseriously.
AfterconsultationsbetweentheBelgian
Ministry forForeignAffairsandthedepart­
mentsofEuratomonthequestionwhether,
atthe timeoftheaccident,hewasacting in
hisofficialcapacity,aprosecutionwas
undertaken.TheTribunalCorrectionnel,
Brussels, rejected theobjectionof inadmis­
sibility—whichMrSayaghadput forward
onthegroundofhis immunity fromlegal
proceedings—inviewof thefact that that
immunityhadbeenwaivedby theCommis­
sion.Thisreasoningwassetasidebythe
Courd'Appel,which tooktheviewthatin
thiscase the immunitydidnot requiretobe
waived,asitcoveredonlyactscarriedout
byofficials intheactualperformanceof
theirdutiesandnotthosecommittedon the

occasionoftheperformanceofthose
duties,andtheactionofMrSayagin
drivingtotheplaceofhismissioncame
withinthelattercategoryashewasnot
employedbyEuratomasavehicledriver

butasanengineer. Inconsequence the
Courd'Appel imposedanumberofpenal­
tiesonthedefendantandasregards the
civilactionsorderedhimandhis insurers,
theS.A.Zurich, topayvarioussumsof
compensation to thevictim,MrLeduc,and
tothe latter's insurance,S.A.LaConcorde.
MrSayagandtheZurichinsurancecom­
panyappealedagainst this judgmentto the
CourdeCassation, their firstgroundof
appealbeing the infringementofArticles 11
and17of theProtocolon thePrivilegesand
Immunitiesof theEAECof17April 1957.
Inthesecircumstances theCourdeCassa­

tion,by judgmentof12February1968,
withoutconsideringat thisstageofthepro­
cedure thetwoothersubmissionsput for­
ward,hasaskedyoutointerpretArticle
11(a)of thatProtocol—whichhasnowbe­
comeArticle12(a)of theProtocol annexed
totheTreatyofBrusselsdated8April
1965—andmoreprecisely torule 'whether
the immunityfromlegalproceedingspro­
videdforbythisarticle isapplicable to
officialsandservantsoftheCommunity
whentheactsgivingrisetolegalproceed­
ingswerecarriedoutbythemduring the
performanceof theirdutiesandhavesome
relationshipwith theirvocationalactivities
orwhether the immunityonlycoversacts
constituting theactualperformanceoftheir
normaldutiesor thoseprescribedunder the
StaffRegulations'.

I

1.Asthe judgmentmakingthereference
pointsout, theprovisionwhichistobe
interpreted is found in identical terms in the
twoProtocolsof1957and1965, the latterof
whichentered into force in1July1967, that
istosay,whentheCourdeCassationwas
alreadyseisedofthematter.Whicheverof
theprovisionsapplies in thiscase—apoint
onwhichit isnotnecessary tomakeapro­
nouncement—your jurisdictiontogive the
interpretationwhich isaskedfor isnot in
doubt.Asfaras thefirstProtocol iscon-

1—Translated fromtheFrench.
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cernedit followsfromthecombinationof

Articles150and207of theEAECTreaty,
andforthesecondfromArticle30ofthe

Treatyof8April 1965,whichmakesappli­
cable totheprovisionsof thelatterTreaty
andof theProtocolannexedtoit thepro­
visionsof theEAECTreatyrelative toyour
jurisdictionand itsexercise.
2.Limitedandprecise thoughtheprovision
onwhichyouareconsultedmaybe,its
scopecanstillonlybemeasuredbyplacing
it intheframeworkoftheProtocolasa

wholeandbylookingfor itsjustification
there.ThefirstsourceisArticle191ofthe

EAECTreaty: 'TheCommunityshall enjoy
in theterritoriesoftheMemberStatessuch

privilegesand immunitiesasarenecessary
for theperformanceofits tasksunder the
conditions laiddowninaseparateProto­
col.'Asregards thisdocument,which isan
integralpartof theTreaty, itcontainsvery
differentrulesaccording tothecategories to
whichitisapplied.Forexample itguaran­
teestheinviolabilityofthepremisesand
archivesof theCommunity itself.Itgrants
tomembersoftheAssemblyaposition
which is inpracticecopiedfromtraditional
parliamentary immunities.Itaccords to
missionsof thirdcountriesaccreditedto the

Community 'thecustomarydiplomatic
immunities'and,byaslightlydifferent
formula, totherepresentativesofMember
Statestakingpart inthework'of the
institutionsof theCommunityaswell as to
theiradvisersandtechnicalexperts, the
customaryprivileges, immunitiesand facil­
ities in theperformanceoftheirdutiesand
during their traveltoandfromtheplaceof
meeting.However, forofficialsandserv­
antsof theCommunity,theProtocol cannot
merelymakeareference tocustom,whether
diplomaticornot; inArticles11to14 it
enumeratesthevariousadvantageswhich
theyenjoy(immunity fromlegalproceed­
ings, freedomfromrules relatingto immi­
gration,importationof their furnitureand
motorcar freeofduty,exemption from
nationaltaxesonsalariespaidby theCom­
munity)orat leastwhich theyarecapableof
enjoying,sinceit is for theCouncil tode­
termine thecategoriesofofficialstowhich
theseprovisionsapply inwholeor inpart.
Finally, theProtocolstates inArticle17
thatprivileges, immunitiesand facilitiesare

tobeaccordedtoofficialssolely inthe
interestsof theCommunity.
Wemust thereforebecarefulnot toallow

ourselvestobeinfluencedbytheclassical
justificationsgivenfordiplomatic immun­
ities: therepresentativenatureof thediplo­
maticagent—extra-territoriality—reciproc­
itybetween theStates,andby thesolutions
which theybringwith them.Nodoubt the
reasonfortheadvantagesgrantedtooffi­
cialsmayvaryaccordingtotheadvantage
concerned.Thusas regardsthe taxquestion
it issoastoensureequalitybetweenserv­
ants; for freedomof immigrationor free­
domof importationit is thedesire toavoid
anyobstacle torecruitmentonawidegeo­
graphicalbasis;but theseadvantagesare
alwaysmeasuredagainst the interestsof the
Communitywhich is theirexclusive justi­
fication,eventhough,accordingtothe
judgment in theHumbletCase(6/60,Rec.
1960,p.1156),anofficialmayclaimthe
benefitofthemdirectlyand inhisownname
before thecourthavingjurisdiction.

II

It isinthelightof theseobservations that
wemustnowexaminetheprovision in
question.
Article11oftheProtocol laysdownthat in
the territoryofeachMemberState, officials
shallbe immunefromlegalproceedings in
respectofactsperformedbythem in their
officialcapacity, includingtheirwords
spokenorwritten.This, theArticlesays,is
subject to theprovisionsofArticles152and
188of theTreaty (whichconfer jurisdiction
ontheCourtofJustice inanydisputebe­
tweentheCommunityand itsservantsand
whichstate that thepersonal liabilityof its
servants towards theCommunityshall be
governedbytheprovisions laiddownin the
StaffRegulations.)Immunityasthusde­
finedistocontinueafter theofficial con­
cernedhasceased toholdoffice.Moreover

thesecondparagraphofArticle18 lays
downthateachinstitutionof theCommun­

ityshallbe required towaive the immunity
accordedtoanofficialwherever that institu­

tionconsiders that thewaiverofsuch im­

munityisnotcontrary tothe interestsof the
Community.
1.CertainlyEuropeanofficialsare, likeev-
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eryother individual, required to respect the
lawofthecountry inwhich theymaybe,but
immunityfromlegalproceedings requires
thatheshouldnotbesummonedtocourt,
whethercriminalorcivil,byreasonofacts
which that immunitycoversaslongas it has
notbeenwaived.Theremaythereforebe
twosuccessivebarstolegalproceedings
whichit isappropriate todistinguish.
Firstofallwemustdeterminewhether the

actcomplainedofcomesof itsverynature
withintheprovisionsofArticle11of the
Protocol.This isaquestionofdefinition
whichmakesanobjectiveevaluationneces­
sarybutwho isempoweredtocarry itout?
Thelogicof thesystemprevents reference
beingmadetothenationalauthorities; in
thefirstanalysis itis the institutiontowhich
theofficialis responsiblewhichis thebest
placedtoknowinwhatcapacityhehasbeen
actingandwhether thereexistsasufficient
link—whichIshalllaterhavetodefine in

greaterdetail—betweenhisactand thetask
oftheCommunity.It isalsoenvisaged that
in theapplicationof theProtocol the insti­
tutionsoftheCommunityshallactincon­
certwith theresponsibleauthoritiesof the
MemberStatesconcernedandweknowthat

infact theCommissionis invitedby the
Belgianauthoritiestogive itsviewwhen­
ever inquiriesareopenedor legal proceed­
ingscommencedagainstoneof itsofficials.
Thissystem iscertainlypreferable to thatin
theUnitedStateswhere thecourtsappear
torelyentirelyontheassessmentof the
StateDepartment.
However, theCommunity institution'sview
isnot final.Adisputeonthispointbetween
anofficialandan institutionmaygiverise to
theprocedureunderArticle90oftheStaff
Regulationsandsubsequently toanappeal
toyou.Orelsethenationalcourtbefore
whichthecasehasbeenbrought,having
somedoubtontheopinionput forwardby
theinstitution,mayrefer thematter toyou
as inthepresentcase, inthecircumstances
referredtoinArticle150oftheEAEC

Treatysince the interpretationof theProto­
colmayalsoaffect its jurisdiction.
Stillmoredecisive is theroleofthe institu­

tionwhenit isaquestionofwaiving the
immunitysinceit isdifficulttoseehowany
effective judicial reviewofitsdecisioncan
beprovidedfor.Arefusalonitspart to

waivethe immunitymaygive rise toacon­
flictwiththeauthoritiesof thestatecon­

cerned, justasapositivedecisionmaybe
contestedbytheofficial,butthevirtually
discretionarypowerswhichitpossesses to
assess the interestsoftheCommunitygive
apurelymoralcharacter tothedutywith
whichit is facedand leavenoroom—at
leastas faras thereasonsareconcerned—

foranycensureonthepartof theCommun­
itycourt.
2.Thisstill leavesustodecidehowtoan­

swer thequestionwhich isputtoyou.
AsfarastheBelgianCourdeCassation is
concerned, the formula 'actsperformedby
them[officials] in theirofficialcapacity' is
capableofthefollowingtwointerpreta­
tions:according to thewider interpretation
it refers toactsperformedbyofficials in the
exerciseof theirdutiesandhavingsome
relationshipwith theirvocationalactivities.
Accordingtoanarrower interpretation, it
wouldonlycoveractsconstituting theactu­
alperformanceof theirnormaldutiesor
thoseprescribedbytheStaffRegulations.
Youarenot required togivea judgmenton
thesubstanceofthematterbefore the

Belgiancourt; it ishowever impossibleto
overlook thefact that thecircumstancesof

thecasehaveguided thewayinwhich the
questionisput toyouand that theobserva­
tionssubmittedeither inwritingororally
havefrequently referredtoit.Accordingto
athewider interpretation, itwill suffice to
bring immunity intoplayif theoffence in
questionoccurredwhentheofficialwas
makinghiswaytotheplaceofhismission
drivinghisprivatecar, forthefactsare
clearlynotunrelated tohisworkand this is
sowhatevermaybethetermsofhis travel
orderandwhatever toomaybethecon­
clusionstobedrawninpursuanceof the
StaffRegulationsfromtheusebyanofficial
ofhisownvehicle.According tothestricter
interpretationon thecontrary, stresswill be
laidonthe fact that theperson responsible
fortheaccidentwasanengineerwhose
qualificationsarenotpreciselyknownbut
werecertainlyinanycasenot thoseofa
chauffeurandtheconclusionwill therefore

bedrawnthathisact isnotcoveredby the
immunity.
Thearguments in favourofoneorotherof
theseconceptionshavebeen laidbeforeus
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inexcellent termsduring theoralproceed­
ingsbyMrSayag'sandMrLeduc'seminent
advocates; soIshallnot returntothem.On
theotherhandIshould like toconsider the

viewput forwardfromthebeginningby the
Commissionandsustainedwithevengreat­
ervigourduringtheoralprocedurebecause
thisconceptshowsupthenarrowrelation­
shipwhichexistsbetweenArticle11and
Article17andbecausethere inmyviewthe
nubof theproblemistobe found.
Theexistenceof theCommunitiesdoesnot

initselfaffect theprincipleofsovereigntyof
thestate,whichcontinuestoapplyin its
propersphere,on its territory,asagainst all
persons:thenormalcourseof justice, just
likepolice regulations,mustbe respected.
Norcan therecognitionof immunityaffect
suchsovereigntyunlessit isnecessaryto
permit theinstitutions,acting through the
agencyofitsservants, toaccomplishits task
withoutobstaclescreatedbytherulesor
interventionofthenationalauthorities:in

otherwords, thepurposeofthe immunity is
tosettletheconflictwhichmayarisebe­
tweentheaccomplishmentof thatCom­
munity taskandnationallaw.
TheCommissionhasquotedtoyouexam­
plesofthispossibleconflict, referring to
caseswhichhavealreadyrisen: thatof the
consultantphysicianwhomustbe inaposi­
tiontopractise inastateofwhichhe isnot
anationalwithoutexposinghimselftopro­
secutionfor illegalpracticeofmedicine.
Thereisthecase—ofwhichechoeshave

recentlybeenheard in thepress—ofofficials
whomustbeabletomaintaincontactson

behalfof theCommunitywithofficialsof
theeasternworldortotraveltothose

countrieswithoutbeingsubsequently the
objectofindiscreetcuriosityonthepartof
thepolice.Othercasesmaybeimagined:
when, forexample,atthetimeoftheSuez
crisisand inorder tosavepetrol thecountry
inwhichyouhaveyourseat forbadecar
drivingonSundays,thisprohibitioncould
not inanyeventapplytocarsbeingused for
thepurposesoftheECSC.
Thestressmustthereforebeplacedupon
theCommunity.Sothat theremaybe
groundsfor immunity,onemustbe faced
withanact,anoralorwrittenstatement
whichmust inrealitybe theactofan insti­
tutionitself,onewhich involves itofficially.

ItistheCommunitywhichisbeingpro­
tectedandthe immunitydoesnotbenefit its
servantsexceptasitwere indirectly to the
extenttowhichtheCommunityexpresses
itself through themandtowhich theyper­
formCommunityactsandset inmotion the
powersof theinstitution.
Inthesecircumstances itwill beunderstood

thatimmunitymaybelimitedtocases in
whichtheofficial iscarryingoutspecific
dutiesonbehalfof theCommunity.This
clearly linksupwith the ideaexpressedby
ProfessorMarioMiele inhisworkon the

privilegesand immunitiesof international
civil servants(p.40)whenhesays that, in
order tobecoveredby the immunity, theact
must 'ariseoutof thesphere'oftheduties
withwhich theofficial is charged.Aboveall,
headds,it isnecessary to inquirewhether
there isaconnexionoranessentiallinkof

causalitybetween theactandthedutywith
whichtheofficial ischarged.
TheroleofEuratomanditsofficials is to

adopt regulationsortakedecisions, tocon­
cludecontracts, tocarryoutworkinre­
searchcentres.Fromthispointofviewone
mightevenwonderwhetherdrivingaCom­
munityvehiclebyoneof the institution's
drivershasalinkwith theprogressof the
Communitysufficienttogive rise to immun­
ity.Inanyevent,asfarastheuseofa
privatecarbyanofficial isconcerned,the
answerappears tometobenecessarilyin
thenegative, because thedrivingofavehicle
doesnotcomewithin theofficial tasksand

dutiesoftheservantandistheresultof a

freechoiceonhispart.Ishallnotdwell on
thispoint:acomparisonbetweenAnnex
VIIoftheStaffRegulationsandthe travel
ordershowsthat thduseofavehicle is

authorizedbutnotcompulsoryand takes
placeontheresponsibilityoftheofficial.
Henceanoffencearisingoutofsuchuse
doesnot requireanywaiverof immunityon
thepartof the institutionbeforeitcanbe
penalized; it isnotcoveredby the immunity.
3.Here itmaybenoted that theappellant
before theCourdeCassation,MrSayag,
has formallyacquaintedyouwith the fact
that,althoughhewasclaiming thebenefit of
Article11of theProtocol,neverthelesshe
tooktheviewthathis immunitymustbe
waivedbytheapplicationofArticle17, thus
admittingthat itwasforhimtoundergo the
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legal consequencesoftheoffencewhichhe
hadcommitted.Thisdesire todefend the

Treaty for itsownsake,this respect forthe
requirementsofformappearall themore
remarkablebecause theyareshownnotby
ajuristbutbyatechnician.But theylead
onetobelieve that thequestionbeforeyou
isnot theonlyonewhichmaybeput inan
actionof thiskindnorinpractice is itthe
most important.Factuallyspeaking the
problemis thatoftherelationshipbetween
theprovisionsof theProtocolon immunity
fromlegalproceedingsandtherulesof
Article188oftheEAECTreaty regarding
noncontractual liabilityof theCommunity:
once it isestablished thatanact isentitled to

immunitybecause ithasbeencarriedoutby
aservant inhisofficial capacity,howis it
possibletoavoidadmitting that theactwas
committed intheperformanceof theserv­
ant'sdutiesandthatthedamagewhich
resultsinvolvesthedirect liabilityof the

Communitybeforeyou?Andevenif the
institution thinks that it iscalledupon to
waivetheimmunity,doesnottheCom­
munity remain liable?
Ishall becarefulnot toattempt tosolvehere
thisquestionof therelationshipbetween the
twoprovisionswhichwasbriefly touched
uponduring theoralprocedure;Ishould
simply liketosaythat there isnotaneces­
saryparallelbetween the twoconceptsand
that it isbynomeansexcluded thatanactof
whichonerefuses toadmit that itwasper­
formedbyaservant inhisofficial capacity
withinthemeaningofArticle11of the
Protocolmayneverthelessbeconsideredas
carriedoutbyhimin theperformanceofhis
dutieswithin themeaningofArticle188of
theEAECTreaty.Perhapsonedayyouwill
havetoconsider thisproblemandyouwill
thenhavetoresolve itonthebasisof the

generalprinciplescommonto the legal sys­
temsof theMemberStates.

4.Havingsaidthis,andlimitingmyself tothequestionwhichhasbeenreferred
toyou,Iamnotsure thatit ispossible toreplytoitexactlybyadoptingoneof the
twoalternativesputtoyoubytheCourdeCassation.I thinkthat itwouldbeboth
morepreciseandmoreilluminatingfor theillustriousBelgiancourt ifyouwere to
rule,astheCommissionsuggests, that immunityonlyexistswhenanofficialwho
comeswithinoneofthecategoriesdeterminedinconformitywithArticle15of
theProtocol,performs, inaspheredirectly relatedtotheapplicationof theTreaty
ortothefunctioningoftheinstitution,anactcomingwithinthescopeofhis
officialduties.

Finally,Ithinkthat it is fortheBelgianCourdeCassationtodecideastothecosts
inthisaction.
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