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Mr. President,
Members of the Court,

In the proceedings referred to us for a
preliminary ruling with which we are
concerned today, the question is whether
the additional amount levied within the
framework of the common organization
of the markets in poultry meat is law-
ful. The question has been mised in
the following context:

On 19 November 1962 the Neumann
undertaking, the plaintiff in the action
before the German court, obtained cus-
toms clearance for slaughtered chickens
coming from Poland and falling under
heading 02.02 of the Common Customs
Tariff. This was in accordance with
Regulation No 22 of the Council on the
progressive establishment of a common
organization of the market in poultry
meat, which was in force at the time
and according to which the import of
poultry from third countries gave rise
to the collection of levies intended to
compensate the difference between the
feed-grain prices inside and outside the
importing Member State and to assure
a centain preference for Community pro-
ducers. The levy was calculated accord-
ing to the rate applicable from 5
November 1962. Subsequently (by an
assessment of 13 December 1962), the
customs office claimed payment of an
additional amount on the basis of Regu-
lation No 135 of the Commission, pub-
lished in the Official Journal of the
European Communities on 7 Novem-
ber 1962. Article 6 of Regulaton No
22 provided for the collection of such
an amount should the offer prices free-
at-frontier fall below the sluice-gate
price, that is to say, the price calcula-
ted, taking into account the price of
feed-grain cereals on the world market,
from a representative co-efficient for
processing for third countries and for
other production and marketing costs.
The additional amount was intended to
compensate for the difference between
the offer price and the sluice-gate price.

Nevertheless the plaintiff refused to pay
the amount claimed. It subsequently
made a_complaint to the principal cus-
toms office and, since it was unsuccess-
ful, the plamnff brought the matter be-
fore the Finanzgericht, Niirnberg, and
finally, after it had failed in its action
there, it brought the matter before the

Bundesfinanzhof which is the German

supreme court in fiscal matters. In the

course of those proceedings it raised a

whole series of questions concerning the

interpretation and validity of Commun-
ity law. The Bundesfinanzhof considered
that a reply to those questions was
necessary to enable it to give judgment
and, in accordance in this matter with
the submissions of the plaintiff and of
the Federal Minister of Finance (inter-
vener), decided to suspend proceedings
by an order of 25 April 1967 (after
careful consideration of the mandatory
vature of Article 177 of the EEC

Treaty) and requested the Court to give

a ruling on the following questions:

i. (a) Does the Treaty es)talbl:ishing the
EEC confer on the institutions of
that Community the right to
establish systems of levy directly
applicable in the Member States,
as the Council has done by Regu-
lation No 22 of 4 April 1962
(Official Journal p. 959)?

(b) If the answer to Question (a) is
in the affirmative: do the sums
to be collected by way of levy
constitute - charges (Abgaben) in
the sense of customs duties or tax-
ation (Steuern) or, if neither, what
are they?

(c) If the answer to the first proposi-
tion referred to in Question (b)
above is in the affirmative: in
those circumstances, does the
Treaty establishing the EEC have
the effect of transferring to the
Community the power to legislate,
as having sovereignty in fiscal
matters?

2. If the answer to Question 1 {a) is in

the affirmative: must Article 6 (3)
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and (4) of Regulation No 22 of the
Council be interpreted as meaning
that the power to fix an additional
levy belongs solely to Member States
to the exclusion of the Community
institutions?

3. Does Regulation No 135/62 of the
Commission (Official Journal p. 2621)
infringe Regulation No 22 of the
Council and Regulation No 109/62
of the Commission (Official Journal
p- 1939), to which it expressly refers,
on the ground that, although those
two provisions provide for an addi-
tional levy should the offer prices
fall below the sluice-gate price,
Regulation No 135/62 (according to
the defendant’s allegations) does not
take into account—or does not take
sufficiently into account—the offer
price in fixing the additional levy?

4. Regulation No 135/62 of the Com-
mission provides that it shall enter
into force on the day of its publica-
tion in the Official Joumnal: does
this affect its validity?

The Council and the Commission of

the European Economic Community and

the plaintiff in the action before the
nationa] court submitted written
observations in accordance with Anticle

20 of the Statute of the Cournt of

Justice, All those concerned also sub-

mitted oral observations during the

hearing on 7 November. :

In the light of those observations I shali

endeavour to answer the questions put.

Reply to the questions put
Preliminary remarks

I shall neventheless take the liberty of
making some brief preliminary remarks.
The first concerns—if I may express
myself thus— the plaintifi’s complaint
that the Bundesfinanzhof restricted dtself
to reproducing the parties’ arguments
without indicating its own view of the
questions rajsed. This complaint is
pertinent but does mot dinfluence the
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admissibility of the reference, given that
the relevant procedural provisions no-
where require the court making the
reference to give reasons in the form
of a statement of its legal opinion on
the questions pput, no matter how desir-
able and useful this might be in allow-
ing the Court to give a ruling.

The second remark concerns the plain-
tiff’s allegation that the Bundesfinanzhof
did mot submit to the Court all the
points of Community law which it
raised in the course of the proceedings
before the national court. We must
therefore reflect whether our considera-
tion is limited to the points referred
by the national court or whether our
consideration of validity which has been
requested may extend to points which
have only been regarded as important
by one of the parnties before the mational
court, In principle I am tempted to
reply to this question in favour of a
wide interpretation of the powers con-
ferred on the Court under Article 177.
Above all, when oonsideration of the
validity of Community acts is concerned,
which may bave serious effeats we
should not feel ourselves bound by the
points of law raised by the national
court; we should on the contrary regard
as admissible, if not a thorough con-
sideration of the Court’s own motion,
at any rate a consideration of the
parties’ arguments relating to the con-
tent of the order referring the matter,
which appear sufficiently relevant for
legal consideration. Naturally it is only
at a later stage that I shall consider
whether this is so in the present case.
The third remark concerns the defini-
tion of the subject-matter of the pro~
ceedings. As the Commission rightly
emphasizes, in the proceedings before
the national court only levies on imports
from third countries were concerned,
that is to say, the arrangements provided
for in Article 6 of Regulation No 22
and the provisions deriving therefrom.
It is thus unnecessary to comcern our-
selves with other questions. Further-
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more, it is true that in essemce the
Bundesfinanzhof only raises questions
of walidity and that those concerning
the interpretation of Community law
are intended to clarify the problem of
validity. Consequently all that concerns
us is the question whether certain pro-
visions of Regulation No 22 and of
Regulation No 135, which is based on
the former, are valid from the point
of view of Community law and it is
only within the context of my endea-
vours in this connexion that I have
to consider the interpretation of Com-
munity law. My consideration will
follow the terms of this finding and not,
on the contrary, the order of questions
adopted by the Bundesfinanzhof in its
order referring the matter.

I— The validity of Regulation No 22

We must therefore consider first of all
the validity of Regulation No 22, Article
6 of which forms the basis for Regula-
tion No 135 of the Commission con-
cerning the establishment of an addi-
tional amount of levy. There are three
points to consider here.

1. Powers of the Council on the basis
of Title I of Part Two of the EEC
Treaty

First, the plaintiff in the main action
disputes the validity of Regulation No
22 by referring to Article 38 (2) of the
EEC Treaty according to which “Save
as otherwise provided in Articles 39
to 46, the rules laid down for the
establishment of the Common Market
shall apply to agricultural products’.
It follows that the provisions of Article
18 et seq. concerning the establishment
of a Common Customs Tariff also
apply to agricultural produocts. Deroga-
tions from general rules must be ex-
pressly laid down. This is not the case
with regard to the system of levies of
Regulation No 22 established by the
Council, Particular reference cannot be
made to Artidle 43 of the Treaty
because it only contains procedural rules

for establishing the common agri-
cultural policy. Similarly Article 40,
which defines the scope of the Coun-
cil’s powers, does not allow any of
the derogations laid down in Regula-
tion No 22 as the levies cannot be
regarded as ‘regulation of prices’ or
‘carry-over arrangements’ within the
meaning of Article 40 (3).

Those grounds impel me to make the
following remarks, which accord with
the wviews of the Commission, of the
Council and of the Federal Minister of
Finance (to the extent to which his
opinion is known to me through the
order referring the matter).

It is certainly true that in principle
the provisions relating to the establish-
ment of the Common Market and there-
fore those relating to the common ex-
ternal tariff also apply to agricultural
products, as Article 38 olearly shows.
Neventheless, the basis of the plaintiff’s
arguments may be criticized to the
extent to which it requires derogations
from general rules to be expressly laid
down in Articles 39 to 46. As the
Commission rightly emphasizes by re-
ferring to the decision in Joined Cases
90 and 91/63, less rigorous conditions
are sufficient here or in other words,
it is sufficient that the derogations
from the general rules may be deduced
clearly and unequivocally from the pro-
visions in question. This is so, for
example, when derogations from the
general rules of the Treaty necessarily
follow from the nature of the organiza-
tion of the agricultural market on which
the content of the articles in question
partially turns. Consequently, we have
only to consider whether this holds
good for the system of levies in dis-
pute, that is to say, whether it emerges
in any fashion from the provisions of
Title II concerning agriculture that the
establishment of this system was legal.
First of all, it ds interesting to find that
other passages of the Treaty also con-
tain definite indications in support of
the idea that the customs provisions
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provided for in Article 18 et seq.
could in fact be established by the
measures referring to the setting up of
the common agricultural policy. The
Commission showed this when it refer-
red to footnote 1 concerning heading
07.01 in List F of Annex I to the
Treaty: ‘The rate is normally fixed at
the level of the arithmetical average.
This may be adjusted, as necessary, by
fixing seasonal rates within the frame-
work of the agricultural policy of the
Community’. It further clarifies this
idea by referring to footnote 2 (b) con-
cerning tariff headings 10.07 and ex
11.01 also dn List F of Annex I to the
Treaty: ‘Until the treatment to be
applied within the -framework of the
measures provided for in Article 40 (2)
has been determined, Member States
may, by way of derogation from Article
23, suspend the collection of duties on
these products’.

However 1 shall not dwell further on
this point; I shall instead consider the
conclusions which may be drawn from
the provisions of Articles 40 and 43
with which we are particularly con-
cerned here.

Whatever may be said of Article 43 it
is undoubtedly incorrect to describe
it as a purely procedural provision.
This clearly contradicts paragraph (2)
thereof, whereby the Commission is to
submit proposals for working out and
implementing the common agricultural
policy, including the replacement of the
national organizations by one of the
forms of common organization provided
for in Article 40 (2), and for imple-
menting the measures specified in this
Title. Since we are concerned with the
content of the common agricultural
policy, reference must therefore also
be made to Article 43,

Article 40, to which Artidle 43 refers,
is, it is true, much more helpful in
solving our problems. It states that in
order to attain the objectives set out
in Article 39 (that is to say, the objec-
tives of the common agricultural policy)
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a common. organization of agricultural
markets is to be established. This
organization may also take the form
of a FEuropean market organization
which (see Article 40 (3)) may include
all measures required to attain the
objectives set out in Article 39, in parti-
cular regulation of prices and common
machinery for stabilizing imports or
exports. In accordance with a proper
interpretation of those terms there can
be po difficulty, in my opinion, in
describing the system of levies as
‘common machinery for stabilizing
imports’: its objective is in effect to
offset the differences in price in relation
to the world market, that is to say, to
keep import prices at a stable level and
therefore have the effect of stabilizing
the market, which is one of the objec-
tives of the common agricultural policy
prescribed in Article 39 (1) (¢). Funther-
more, it appears equally defensible to
consider the levy as a means of regula-
ting prices in accordance with Article
40 (3), whose objective is to guarantee
a minimum price to producers. For this
purpose the levy must also be immedi-
ately and fully—not gradually—effective
and must be wariable, that is to say,
that the authority entrusted with its
application must be able to fix its
amount in each case in terms of the
position of prices on the market in order
to assure complete compensation.

Consequently the interpretation of the
provisions which have just been con-
sidered already allows me to conclude
that a system of levies within the frame-
work of Title TI concerning agriculture
is in principle lawful. This finding is
confirmed by other considerations. This
it is necessary to take as the point of
departure the idea that in replacing the
national market organizations, provided
for in Article 40, the duties of those
organizations must be carried out within
the framework of the common organiza-
tion. This means that the common
organization of the markets may also
prescribe the regulation of prices, hav-
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ing regard to the fact that this mode
of procedure was always an imtegral
part of the national market organiza-
tions, even though this was perhaps not
the case in the Federal Republic.
Finally, in view of the fact that under
Article 43 (3) a common organization
of the markets which is substituted for
national organizations must ensure
conditions for trade within the com-
munity similar to those existing in a
national market, it must be admitted
that uniform regulation of imports, that
is to say, a uniform system of levies,
is indispensable.

Without the necessity for a detailed
examination of the argument raised in
the course of the oral procedure on the
subject of GATT, I am in short able
to agree with this first finding: it ds
impossible to base on Article 38 of the
Treaty any argument adversely affect-
ing the validity of the system of levies
provided for in Regulation No 22; on
the contrary this derogation from the
provisions of Article 18 et seq., is
justified on the basis of Articles 39, 40
and 43 of the Treaty.

2. Did the Council of Ministers have
the power to introduce the system
of levies directly by means of a
regulation?

Secondly, the plaintiff disputes that the
Community authorities (in particular
the ‘Council) have the right to establish
a system of levies by means of regula-
tions. In its opinion, the levies con-
stitute ‘charges’ (Abgaben) within the
meaning of tax law. Fiscal sovereignty
was not transferred to the Community.
The conclusion would not be different
if the levies were considered as charges
having an effect equivalent to customs
duties, as sovereignty in customs matters
has by no means been transferred to
the Communities. Likewise it s
necessary to exclude the possibility of
separating certain spheres of the fiscal
and customs sovereignty of the Member
States in order to transfer them to the

Community. Consequently the Council
of Ministers might at most have been
able to resort to a directive to establish
the disputed system.

I must say from the outset that with
regard to the second question I am also
unable to agree with the plaintiff’s line
of argument, and in this matter I
follow the opinion of the Council of
Ministers, of the Commission and of
the Federal Minister of Finance.

The plaintiff’s deductions seem erron-
eous from the very outset, that is to
say, when they endeavour to put the
levies in categories prescribed by the
tax and customs provisions of the
Member States. Without going into the
details of dits argument, I may nonethe-
less remark that it seems wrong to com-
pare the levies with, for example, the
turnover equalization tax; in fact, one
is intended to offset a charge at a
national level and consequently involves
fixed rates, whilst the other is intended
to offset a difference in prices and
therefore varies according to the market
position.

Nevertheless this argument is not deci-
sive; for, even on the supposition that
the system of levies represents a fiscal
measure conforming to national law and
that fiscal sovereignty in principle was
left with the Member States during the
transitional period, this brings us mo
nearer to a solution to the problem. In
fact this is no imperative reason for
considering impossible a partial transfer
of fiscal sovereignty (or of customs
sovereignty) to the Community; in
other words, it is perfectly conceivable
that the Community should henceforth
have certain powers in fiscal and
customs matters, even though, for the
remainder of this sphere, it is unable
to issue provisions directly applicable
in the Member States. Consequently it
is important merely to show the exist-
ence of provisions in the Treaty which,
reasonably interpreted, can lead to the
conclusion that such a power exists.
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In my opinion the Commission and the
Council have been successful in doing
so. In particular, it must be recalled
here again that Article 43 of the Treaty,
previously quoted, contains mot only
rules of procedure but rules regarding
powers, as I have shown. Taking into
account the fact that the establishment
of a common agricultural policy re-
quires wide powers exceeding the
bounds of normal Community measures,
in accordance with Title I of the Treaty,
Article 43 provides that ‘The Council
shall, on a proposal from the Com-
mission and after consulting the
Assembly, acting umanimously during
the first two stages and by a qualified
majority thereafter, make regulations,
issue directives or take decisions’; which
can only mean that a discretion is con-
ferred. Moreover, the existence of such
a power is easy to understand. In fact,
if derogations from Article 18 et seq.
are in principle authorized with regard
to agriculture, the choice of means,
particularly between regulations and
directives, cannot be an important factor
for the Member States concerned, as a
directive is also binding in its effects
and frequently leaves only a narrow
margin with regard to the choice of
methods. But in suppont of the notion
that the form a regulation was
properly chosen for the system of
levies, it may in particular be argued
that this machinery must be such as
to function rapidly and smoothly. This
is particularly walid with reference to
the system of the additional levy which
must be adjusted in terms of the price
situation. Its effectiveness would in fact
be weakened if it could only be estab-
lished by means of a decision requiring
national implementing measures which
might involve a oconsiderable loss of
time.

It ds therefore impossible to criticize the
validity of Regulation No 22 on the
ground that this method of legal pro-
cedure might not be used by the Coun-
cil in the fiscal sphere.

464

3. Promotion of trade with third coun-
tries

The plaintiff disputed before the Bun-
desfinanzhof the walidity of Regulation
No 135 and, therefore, of Regulation
No 22 on the ground that the system
of levies failed to observe the principle
of the development of trade with third
countries. This argument was not con-
tained in the order referring the matter.
As I said at the outset, it appears to me
possible, mevertheless, to consider it as
it concerns the question of validity and
it is difficult to rule that it must be
rejected as completely lacking in im-
portance.

A more detailed consideration, however,
shows that the plaintiff’s objections ap-
pear unfounded. Here we may leave
open the question of whether the pro-
motion of trade between the Member
States and third countriés, which ap-
pears in the preamble and amongst the
objectives by which the Commission is
to be guided under Amtcle 29, and
which is also mentioned in other terms
in Article 110, constitutes an imperative
objective in connexion with the estab-
lishment of the common agricultural
plicy.
Even if this is admitted, it is difficult
to side with the Commission when it
observes that the promotion of trade
with third countries is difficult to recon-
cile with the body of the objectives of
the common agricultural policy. When
it is impossible completely and simul-
tancously to attain all those objectives,
according to the Court’s case-law de-
veloped for similar situations in the
sphere of coal and steel, all that is
essential is to endeavour equitably to
reconcile those objectives. This const-
tutes an authority for giving priority to
one or other in terms of the economic
situation. It is only when such a re-
conciliation (which in fact can scarcely
be the subject of judicial review) dis-
plays a clear misuse of powers (when,
for example, one of the objectives in-
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voked has obviously been ignored
or completely neglected) that one
can talk of infringement of the Treaty
and entertain the nullity of the measure
in question.

It does not appear that this is so in the
present case. The Commission has
shown that in dntroducing the system
provided for by Regulation No 22 the
Council displayed complete moderation
by limiting in principle the import
charge to a flat-rate amount intended
to compensate the difference (assessed
every three months) between the price
of feed-grain from third countries and
that from Member States. With regard
to the additional amount determined
when the price of poultry on the world
market falls below the amount calcula-
ted taking into account feeding costs
and other processing costs, it must not
be forgotten that with regard to the
organization of the market in poultry
meat {(Article 15), other traditional
methods of protection against imports
(such as customs duties and other quan-
titative restrictions) have been given up.
This no doubt produces an effect
favourable to trade with third countries.
Furthermore, we must note that, apart
from certain figures on the development
of imports in the Federal Republic, no
evidence has been produced to us that
the additional amount hampers external
trade to any considerable extent or that
the essential interests of national pro-
ducers in this sphere would be threat-
ened without such protection.

I am thus able to conclude that in this
case also there is mo reason to question
the validity of Regulation No 22 (or
of Regulation No 135), on the ground
of the requirements of the Community’s
external trade.

II — The validity of Regulation No 135
of the Gomnussion

The plaintiff also puts forward three
objections intended to prove the nullity
of Regulation No 135 of the Commis-

sion establishing an additional amount
of levy in respect of slaughtered hens
and chickens imported from third coun-
tries, in accordance with Article 6 of
Regulation No 22 of the Council.

1. Was the Commission competent to
fix the additional amount?

It is logical in the first place to ques-
tion whether it is for the Commission
or for the Member States to fix the
additional amount. In replying to this
question, reference must be made to
Article 6 of Regulation No 22 of the
Council and to other provisions of this
regulation with which a comparison will
be made.

Here in fact, contrary to the plaintiff’s
view, the terms of the first subpara-
graph of Article 6 (3) °. . . the amount
of the levy . . . shall be increased in
each Member State by an amount . ., )
are only of limited use as they are
equivocal. This is not so in the case
of Article 6 (4). It states inter alia: “The
following shall be determined according
to the procedure laid down in Article
17 . . . methods of fixing the additional
amounts referred to in paragraph (3)
above. Such additional supplementary
amounts shall, however, be determined
and collected by the importing Member
State. The Member State taking this
measure shall immediately notify the
Commission and the other Member
States. The measures to be taken jointly
by the Member States shall be deter-
mined acoording to the procedure laid
down in Article 17°. Several stages must
therefore be distinguished. First, estab-
lishing the means of fixing the additional
amounts. This is done in application of
the procedure defined in Article 17 of
Regulation No 22, that is to say, by
reference t0 a Management Committee
having the right to deliver an opinion,
but ultimately in the form of a measure
taken by the Commission, which ‘shall
be immediately applicable’ (Article 17).
Then follows the fixing of the additional
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amounts by the importing Member State
which is required to notify this meas-
ure to the Commission. Finally, ‘meas-
ures to be taken jointly by the Member
States’ are provided for: they are also
to be determined according to the pro-
cedure laid down in Article 17, that is
to say, by the Commission, and are
consequently directly applicable. In
these circumstances it cannot be denied
that the Community (in particular the
Commission) has power to take directly
applicable measures and that it may do
so (inter alia) after the Member States
have fixed the additional amounts. It
only remains for me then to consider
whether this Community power also in-
cludes fixing additional amounts, '
I think that the Commission has sup-
plied conclusive proof on this point. It
has in particular asked the question what
other measures may be taken into con-
sideration in this context, that is to say,
after the Member States fix the addi-
tional amounts, and it is right when it
states that the measures referring to the
preparation for fixing the additional
amounts by the Member States must not
be taken into account because they al-
ready appear expressly at the beginning
of Article 6 (4) which deals with the
methods of fixing the additional
amounts. Likewise it seems clear that,
in the present context, where the only
measures which can be contemplated
are those ensuring on the Community
level the same protection as that given
by the additional amounts fixed by the
Member States, there can be no ‘ques-
tion of a prohibition on imports or
quotas. In fact it is difficult to suppose
that the Council can have intended such
important measures (also provided for
by the protective clause in Article 12,
but subject to very strict conditions) to
be taken by means of the Management
Committee procedure of Artide 17,
without exactly defining the limits to be
observed in this case, when Article 6;
providing detailed rules for fixing addi-
tional amounts, constitutes a-less radical
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measure. Finally account must be taken
of the fact that, under the terms of the
ninth recital of its preamble, Regulation
No 22 only talks of fixing additional
amounts when offers are made at ab-
normal prices. Under those conditions
it may be considered that the Commis-
sion’s theory is convincing: according
to this, fixing the additional amounts is
also a ‘measure to be taken jointly’ under
Article 6 (4) which must be intenpreted
in accordance with the theory of the two
stages: first of all the Member States
are authorized to act and then, on the
basis of notification of the measures taken
at the national level, the Commission has
the opportunity to employ its Commun-
ity powers.

The Commission wished to prove to us
that this intefpretation was the only cor-
rect one, by referring in addition to ex-
amples borrowed from the preparatory
studies for the organization of the mar-
ket in pig raeat (Regulation No 20) and
to considerations which were decisive in
adopting the regulation concerning poul-
try, particularly with regard to the ques-
tion of additional amounts. It also refers
to Articles 5 and 6 of Regulation No 109
and to its preamble, that is to say, to
measures which were indeed adopted by
the Commission, but by the Manage-
ment Committee procedure, in other
words, according to the opinion de-
livered by the representatives of the
Member States who also sat on the
Council’s working parties. Finally it in-
vokes the practice of the Council which
has already had occasion to give a ruling
on the fixing of additional amounts by
the Commission (in that case considered
as a measure to be taken jointly) and
which proceeded in the same way with
regard to Regulation No 46/63, when it
was a matter of fixing an additional
amount for imports of slaughtered hens
and chickens. I shall not consider all
those examples in detail, as they are mot
in themselves decisive from the point of
view of interpretation. It is nevertheless
illuminating to find thus corrfoborated
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the interpretation arrived at on the basis
of Regulation No 22 alone.

According to the Commission’s view,
which is shared by the Federal Minister
for Finance, it must therefore be found
that the fixing of an additional amount
by the Commission constitutes a meas-
ure to be taken jointly, pursuant to
Article 6 (4), and that consequently
Regulation No 135 cannot be vitiated
by nullity for infringement of a rule with
regard to competence.

2. Is the fixing of a general additional
amount Jawful?

Secondly. the plaintiff cites against the
validity of Regulation No 135 the fact
that Article 1 of this regulation provides
for a general additional amount (that is
to say, a cCertain amount per unit of
weight of imported poultry meat). It
takes the view that on the contrary
each import contract must be considered
individually. If such a contract, as in
the plaintiff’s case, fixes a price below
the sluice-gate price, the collection of
an additional amount is not justified as,
under Articdle 2 of Regulation No 109,
the additional amount is only to be de-
termined if the offer price falls below
the sluice-gate_price.

As the Commission rightly emphasizes,
in order to reply to the question thus
raised, reference must be made to
Artidle 6 of Regulation No 22 which
constitutes the legal basis of Regula-
tion No 135. Indeed it is more diffi-
cult to give a reply because of the fact
that Regulation No 22 does not state
expressly whether an individual or gen-
eral additional amount is to be levied.
Nor does a grammatical interpretation
give any result as Article 6 is not uni-
formly drawn up. Thus in paragraph (3)
the German version uses the terms
‘Angebotspreis’ (offer price), ‘Ein-
schleusungspreis’ (sluice-gate price) and
‘Zusatzbetrag’ (additional amount), that
is to say, it uses the singular, whilst in
the other. official languages the word

‘prices’ (in the plural) is employed at
the beginning of paragraph (3). In para-
graph (4), all four languages refer to
‘additional amounts’ in the plural, but
also to ‘this measure’.

Reference must therefore be made to
other considerations for a correct inter-
pretation of the meaning of this pro-
vision. In my opinion the Commission
has shown in a pertinent manner how
this must be done.

In its opinion the essential factor is that
Article 6 (4) requires ‘measures to be
taken jointly’ which are to be deter-
mined by the Commission. From a
purely logical point of view this in fact
precludes fizing individual additional
amounts, in view of the fact that they
are in no way joint. The sole joint ele-
ment would be at the most the rules
in accordance with which they must
be determined. These are mot the rules
referred to by the phrase ‘measures to
be taken jointly’ contained in the last
sentence of paragraph (4); since they
appear earlier in Article 6 or are pro-
vided for by the first part of paragraph
(4), which expressly deals with ‘methods
of fixing’ the additional amounts refer-
red to in paragraph (3).

The accuracy of this finding that the
Commission is-authorized to fix general
additional amounts (even if they may
in certain cases involve inappropriate
charges) is further confirmed by other
considerations. In practice it is only in
fact an agency in a position to find
the prices actually prevailing which can
fix an individual additional amount; in
fact this cannot be either the Council
or the Commission. The Management
Committee procedure (as defined by
Artidle 17 of Regulation No 22) was
certainly not provided for in order to
make such a calculation, It must. also
be admitted that a system of individual
additional amounts involves considerable
administrative difficulties ‘because .ac-
cording to this system the actual im-
port price must be checked exactly,
Finally it might be additionally alleged,
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although it is not indeed condlusive, that
Regulation No 109 also dlearly indicates
the fixing of general additional amounts.
This substantially corroborates the in-
tenpretation arrived at directly on the
basis of Regulation No 22; in addition
it is found that all the other market
organizations have the system of general
levies in common and there is also the
fact that the Federal Minister of Fin-
ance shares the opinion of the Com-
mission.

Consequently, Regulation No 135 is mot
invalid on the ground that it fixes a
general additional amount.

3. Was it possible for Regulaton No
135 to enter into force on the day
of its publication in the Official
Journal?

Article 2 of Regulation No 135 provided
that it should enter into force on the
day of its publication in the Official
Journal of the European Communities.
In the view of the plaintiff in the pro-
ceedings before the national court, this
contradicts the principle of legal cer-
tainty and the principle that measures
taken by public authorities must be fore-
seeable, all the more so as the Official
Journal is only sent to those concerned
five days after it appears. On the con-
trary the plaintiff considers that it was
necessary to grant a transitional period
which it estimates at between 14 and
60 days, taking account of goods bought
or in transit. At least a transitional
period was necessary from the fact that
Regulation No 135 introduced a general
additional amount, that is to say, a new
system, in place of the variable levy set
up by the Federal Government.

In my opinion this is the most delicate
point of the proceedings. The problem
retains its importance if dt is recalled
that Regulation No 135 was published
in the Official Journal of 7 November
1962, whilst the import contract in dis-
pute dates from 13 November 1962;
this allows us to concentrate our con-
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sideration on the question whether
Regulation No 135 could enter dnto
force at least six days after its publica-
tion and leave out of account the deli-
cate question of the delays in despatch-
ing the Official Journal. In fact one can-
not fail to observe that the swift modi-
fications made to the provisions on ex-
ternal trade considerably impede the
economic circles concerned in their esti-
mations and may harm their business.
This is why it is necessary to consider
carefully how from this point of view
the validity of Regulation No 135 s to
be appraised.

In fact, the EEC Treaty itself is of no
assistance to us in this case, having
regard to the fact that Artide 191
merely states that regulations shall enter
into force on the twentieth day follow-
ing their publication if they do not
specify a date. This article is thus suffi-
cient authority for the practice fre-
quently adopted by the Commission (and
likewise by the Council) according to
which regulations enter into force on the
day of their publication in the Official
Journal.

Similarly it appears inconclusive to refer
to general legal principles as the plain-
tff suggests: in fact I must agree with
the Commission that it is impossible to
show that the legal systems of the Mem-
ber States recognize a principle where-
by legal provisions cannot enter into
force on the day of their publication.
On the contrary, there are in all Mem-
ber States provisions which enter into
force on the day of their publication.
This is often the case particularly with
regard to taxes and customs duties or,
more generally, external trade. Similarly
in other market organizations of the
Community (for example, in the organ-
ization of the market in cereals), modi-
fications to very important data enter
into force at very short motice. This was
raised in Case 16/65 without objections
being raised by the Court on the point.
Moreover, consideration of the peculiar-
ities inherent in the organization of the
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market in poultry meat results in a
similar conclusion. We know from the
Commission that in the agricultural
sector the interests of the mational pro-
ducers are protected exclusively (apart
from the protective clause in Article 12
of Regulation No 22) by means of levies
intended to maintain prices at a stable
level and that provision was not made
for interventions of the type allowed
for other market organizations.

Such a regulation can only be effective
in practice if the levies are modified
quickly in terms of the price situation,
since the intervention of the Manage-
ment Committee already involves a cer-
rain delay. If the modifications only
came into force after an interval of
fourteen to sixty days, as the plaintiff
wishes, it would often happen that they
were no longer adapted to the market
situation and the national market in
poultry meat would be disturbed; in
fact imports at low prices may take place
until the additional amount comes into
force and they may cause appreciable
problems within the Community price
system. Moreover, the extent to which
a modification of the levies at short
notice would take importers by sur-
prise must mot be over-estimated. The
Commission rightly observes that un-
der Article 6 of the basic Regulation
No 22, which provides for fixing addi-
tional amounts under certain conditions,
it must always be expected that the
decisive elements will undergo modi-
fications of such a kind; it also ob-
serves that, since the traders have a
precise knowledge of the state of the
market and the trends in prices, they
can adapt themselves to those modifi-
cations.

It remains then to consider finally
whether exceptions to the principle of
modification of the levies at short notice
" might be appropriate in individual
cases.

First the contracts for sale already con-
cluded must be considered. The Com-
mission rightly conmsiders that such an

exception is unjustified. Besides the
fact that it was expressly rejected in
the course of the deliberations which
preceded the drafting of Regulation No
123, which entered into force on 1 July
1967 in place of Regulation No 22,
there are two types of difficulty: the
first difficulty, which indeed is mot in
itself conclusive, is to check the exact
date on which the contract of purchase
was concluded. The second, and here
the difficulty is greater, is that one must
reckon with the existence of long-term
contracts of purchase concerning large
quantities: they might threaten the na-
tional market in poultry meat if the
system of additional amounts were not
applicable to them. Nor is it possible
to remedy this risk by a system of
levies fixed in advance (as is the case
in the market in cereals) in view of the
fact that the market in poultry meat
does not have periodic quotations allow-
ing account to be taken of the future
evolution of prices. This is also true of
goods in transit which are only accorded
special treatment under the protective
clause provided for in Article 12.

Finally, despite what the plaintiff thinks,
a special transitional period cannot be
required, on the ground that in Novem-
ber 1962 a general additonal amount
was introduced for the first time; this
came into force in place of the wariable
levy established by the Government of
the Federal Republic of Germany from
7 September 1962. The determining fac-
tor here is the idea that it is impossible
to talk of legitimate confidence in the
maintenance of the existing legal situ-
ation. ‘As I have shown, it is clear from
Regulation No 22 and from Regulation
No 109 that the Commission could
perfectly well establish a general addi-
tional amount (as a measure to be taken
jointly) and that the importers had to
take into account such a legal situation.
Moreover, they ought not to have sup-
posed that a Community measure could
not be adopted two months after the
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introduction of a national measure, since Consequently, with regard to the third
the interval referred to in Article 6 of queston raised I must also find that it
Regulation No 109 clearly cannot be does not allow the validity of Regulation
regarded as a bar. No 135 to be questioned.

IIT — Summary

In view of the foregoing the reply to the questions put to us can be sum-
marized in the following sentence:

It is impossible to deduce from the arguments submitted to the Court any
conclusion adversely affecting the validity of Regulation No 22 on the pro-
gressive establishment of a common organization of the market in poultry
meat or the validity of Regulation No 135 establishing the additional amount
of the levy in respect of slaughtered hens and chickens imported from third
countries. '

In accordance with the established case-law of the Court, it is unnecessary to
give a ruling on the costs of the reference procedure.
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