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1. In the context of a legal dispute concern- 1 — Legal framework

ing the lawfulness of post-clearance recovery

of import duties, the Tribunal Tributirio de

Segunda Instidncia (Tax Court of Second

Instance), Lisbon, referred to the Court of A Councl Decisior 86/283
Justice certain preliminary questions which it

considers necessary in order to resolve the

litigation pending before it.

2. By Decision 86/283/EEC?' (hereinafter
the ‘Decision’), the Council laid down a

1 — Council Decision 86/283/EEC of 30 June 1986 on the asso-
ciation of the overseas countries and territories with the
* Original language: Greek. European Economic Community (OJ 1986 L 175, p. 1).
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series of provisions concerning the associa-
tion of overseas countries and territories
(hereinafter ‘OCT’) with the European

Economic Community.

3. Part Two of the Council Decision con-
cerns the instruments of EEC-OCT coop-
eration. Article 70(1) provides that:

‘Products originating in the countries and
territories shall be imported into the Com-
munity free of customs duties and charges
having equivalent effect.’

4. In accordance with Article 182 the Coun-
cil Decision is to enter into force on 1 July
1986, whilst in accordance with Article 183
the decision was to apply until 28 February
1990. 2

5. In accordance with Article 184(1), the
countries and territories to which the Coun-
cil Decision is to apply are listed in Annex 1.

6. Annex I contains a ‘list of the countries
and territories referred to in Article 1’ to
which Council Decision 86/283 is to apply,
including Greenland, as a country having

2 — With cffect from 1 March 1990 Council Decision
91/482/EEC of 25 July 1991 on the association of the over-
scas countrics and territories with the European Economic
Community (O] 1991 L 263, p. 1) began to apply. In accord-
ance with Article 240(1) that crcc:sxon is to apply for a period
of 10 years.

special relations with the Kingdom of Den-
mark.

7. Annex II to the Decision contains a series
of provisions conceming the definition of
the concept of ‘originating products’ and
methods of administrative cooperation.

8. Title I (Articles 1 to 5) gives the definition
of the concept of originating products.

9. More specifically, Article 1 provides that:

‘For the purpose of implementing the
Decision and without prejudice to para-
graphs 3 and 4, the following products shall
be considered:

(..)

(b) products originating in the countries and
territories:

1. products wholly obtained in one or
more countries Or territories;

()
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10. Article 2 provides that:

‘The following shall be considered wholly
obtained in one or more countries and terri-
tories (...) within the meaning of Article 1

(1)(@) (1), (b)(1)(3) and (4):

()

(f) products of sea fishing and other prod-
ucts taken from the sea by their vessels;

()"

11. Title II of Annex II to the Council
Decision lays down the methods of adminis-

trative cooperation between Member States
and the OCT.

12. Article 6(1)(a) provides as follows:

‘Evidence of products’ originating status,
within the meaning of this Annex, 1s given
by a movement certificate EUR.1 (...),.

I1-4214

13. Under Arucle 7:

‘1. A movement certificate EUR.1 shall be
issued by the customs authorities of the
exporting Member State or country or terri-
tory when the goods to which it relates are
exported. It shall be made available to the
exporter as soon as actual export has been
effected or ensured.

()

5. Application for movement certificates
EUR.1 must be preserved for at least three
years by the customs authorities of the
exporting Member State, country or terri-

tory.’

14. Article 8 is as follows:

‘1. The movement certificate EUR.1 shall be
issued by the customs authorities of the
exporting Member State, country or territory
if the goods can be considered “originating
products” within the meaning of this Annex.
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2. For the purpose of verifying whether the
conditions stated in paragraph 1 have been
met, the customs authorities shall have the
right to call for any documentary evidence
or to carry out any check which they con-
sider appropriate.

(..)”

15. Article 10 provides that:

‘1. Under the responsibility of the exporter,
he or his authorized representative shall

request the issue of a movement certificate
EUR.1.

2. The exporter or his representative shall
submit with his request any appropriate sup-
porting document proving that the goods to
be exported are such as to qualify for the
issue of a movement certificate EUR.1.

16. In accordance with Article 12:

‘Movement certificates EUR.1 shall be sub-
mitted to customs authorities in the import-
ing Member State, country or territory, in

accordance with the procedures laid down
by that Member State, country or territory.
The said authorities may (...) also require the
import declaration to be accompanied by a
statement from the importer to the effect
that the goods meet the conditions required
for the implementation of the Decision.’

17. Article 23 provides:

‘In order to ensure the proper application of
this title, the Member States and the relevant
authorities of the countries and territories
(...) shall assist each other, through their
respective customs and administrations, in
checking the authenticity of movement cer-
tificates EUR.1 and the accuracy of the
information concerning the actual origin of
the products concerned (...)."

18. Under Arutcle 24:

‘Penalties shall be imposed on any person
who (...) draws up or causes to be drawn up
(...) a document which contains incorrect

I-4215
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particulars for the purpose of obtaining a
movement certificate EUR.1 (...).

19. Finally, Article 25 provides as follows:

‘1. Subsequent verification of movement cer-
tificates EUR.1 (...) shall be carried out at
random or whenever the customs authorities
of the importing Member State, country or
territory have reasonable doubt as to the
authenticity of the document or the accuracy
of the information regarding the true origin
of the goods in question.

2. For thc purpose Of implemcnting para-
graph 1, the customs authorities of the
importing Member State, country or terri-
tory shall return the movement certificate
EUR.1 (..) or a photocopy thereof, to the
customs authorities of the exporting Member
State, country, or territory, giving, where
appropriate, the reasons Of form or Substance
for an inquiry. The invoice, if it has been
submitted, or a copy thereof shall be
attached to certificate EUR.1 (...) and the
customs authorities shall forward any infor-
mation that has been obtained suggesting

I-4216

that the particulars given on the said certifi-
cate (...) are inaccurate.

.

3. The customs authorities of the importing
Member State, country or territory shall be
informed of the results of the verification
within three months. These results must be
such as to make it possible to determine
whether the disputed movement certificate
EUR.1 (..) applies to the goods actually
exported, and whether these goods can, in
fact, qualify for the application of the prefer-
ential arrangements.

When such disputes cannot be settled
between the customs authorities of the
importing Member State, country or terri-

tory and those of the exporting Member
State, country or territory, or when they
raise a question as to the interpretation of
this Annex, they shall be submitted to the
Committee on Origin set up under Council
Regulation (EEC) No 802/68 of 27 June
1968 on the common definition of the con-
cept of the origin of goods.

In all cases the settlement of disputes
between the importer and the customs
authorities of the importing Member State,
country or territory shall be under the legis-
lation of the said State, country or territory.’
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B — Other Community Legislation

20. Council Directive 79/623/EEC of 25
June 1979 on the harmonization of provi-
sions laid down by law, regulation or admin-
istrative action relating to customs debt?
provided in Article 2(a) that a customs debt
on importation is incurred on the placing of
goods liable to import duties in free circula-
tion in the customs territory of the Commu-
nity.

21. Article 3(a) provided that the moment
when a customs debt on imports is incurred
is deemed to be, in the cases referred to in
Article 2(1)(a), the moment when the compe-
tent authorities accept the entry of the goods
for free circulation or the time of any other
act which, in accordance with the provisions
in force, has the same effect in law as such
acceptance.

22. The first paragraph of Article 13 of
Council Regulation {EEC) No 2144/87 of 13
July 1987 on customs debt 4 repealed Direc-
tive 79/623/EEC with effect from 1 January
1989.

3 — OJ 1979 L 179, p. 31,
4 — O] 1987 L 210, p. 15.

23. In Article 2(1)(a) of Title I concerning
the incurrence of a customs debt, a, Section
A (entitled ‘Customs debt on importation’)
it is provided that:

‘1. A customs debt on importation shall be
incurred by:

(a) the placing of goods liable to import
duties in free circulation or the placing
of such goods under the temporary pro-
cedure with partial relief from import
duties.

(-..)”

24. In accordance with Article 3:

‘The moment when a customs debt on
importation is incurred shall be deemed to

be:

(a) in the cases referred to in Article 2(1)(a),
the moment when the competent autho-
rities accept the entry of the goods for
free circulation or temporary importa-
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tion or the time of any other act which,
in accordance with the provisions in
force, has the same effect in law as such
acceptance.

().

25. The second paragraph of Article 14 pro-
vided that Regulation No 2144/87 was to
apply with effect from 1 January 1989.

26. Council Regulation (EEC) No 1031/88
of 18 April 1988 concerns the determination
of the persons liable for payment of a cus-
toms debt. 8

27. In Title I concerning the persons liable
for payment of a customs debt on importa-
tion, Article 2 provides in particular as fol-
lows:

‘1. Where a customs debt has been incurred
pursuant to Article 2(1)(a) or (f) of Regu-
lation (EEC) No 2144/87, the person liable
for payment of such debt shall be the person

5 — O] 1988 L 102, p. 5.
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in whose name the declaration or any other
act with the same legal effects was made.

()

28. The second paragraph of Article 12 pro-
vided that Regulation No 1031/88 was to
apply from 1 January 1989.

29. Article 251 of Council Regulation (EEC)
No 2913/92 of 12 October 1992 on the
Common Customs Code (CCC) ¢ repealed,
inter alia, both Regulations Nos 2144/87 and
1031/88.

30. Chapter I of Title I of the CCC deter-
mines, in accordance with its title, the scope
of the CCC. Article 3(1) thercof expressly
defined the customs territory of the Com-
munity, to which the CCC is to apply, so as
to include the territory of the Kingdom of
Denmark, except Greenland.

6 — O] 1992 L 302, p. 1.
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31. Articles 201 to 208 of the CCC deter-
mine the moment when a customs debt
arises on importation and which products
are subject thereto. Article 201 provides as
follows:

‘1. A customs debt on importation shall be
incurred through:

(a) the release for free circulation of goods
liable to import duties, or

(b) the placmg of such goods under the tem-
porary importation procedure with par-
tial relief from import duties.

2. A customs debt shall be incurred at the
time of acceptance of the customs declara—
tion in question,

3. The debtor shall be the declarant. In the
cvent of indirect represcntation, the person
on whose behalf the customs declaration is

made shall also be a debtor.

Where a customs declaration in respect of
one of the procedures referred to in para-
graph 1 is drawn up on the basis of infor-
mation which leads to all or part of the
duties legally owed not being collected, the
persons who provided the information
required to draw up the declaration and who
knew or ought reasonably to have known
that such information was faise, may also be
considered debtors in accordance with the
national provisions in force.’

32. Pursuant to the second paragraph of
Article 253 the CCC applied as from 1 Janu-
ary 1994.

33. Council Regulation (EEC) No 1697/79
of 24 July 1979 governs the post-clearance
recovery of import or export duties which
have not been required of the person liable
for payment on goods entered for a customs
procedure involving the obligation o pay
such duties. 7

34, Article 2 is as follows:

‘1. Where the competent authorities find
that all or part of the amount of import

7 — O] 1979 L 197, p. 1. As from 1 January 1994 those matters
are governed by the CCC, already cited above at footnote 6.
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duties (...) legally due on goods entered for a
customs procedure involving the obligation
to pay such duties has not been required of
the person liable for payment, they shall take
action to recover the duties not collected.

()

2. Within the meaning of paragraph 1 action
for recovery shall be taken by noufying the
person concerned of the amount of import

duties (...) for which he is liable.

()

35. Council Regulation (EEC) No 1430/79
of 2 July 19798 originally determined the
conditions of repayment of duties unduly
levied or of remission of import duties and
export duties. Article 13 of the Regulation,
as replaced by Council Regulation (EEC)
No 3069/86 of 7 October 1986,°2 is as fol-
lows:

‘1. Import duties may be repaid or remitted
in special situations (...) which result from
circumstances in which no deception or

8 — OJ 1979 L 175, p. 1. These matters are governed as from
1 January 1994 by the CCC, cited above at footnote 6.

9 — O] 1986 L 286, p. 1.

I-4220

obvious negligence may be attributed to the
person concerned.

.y

36. Commission Regulation (EEC) No
3799/86 of 12 December 1986 1° lays down
provisions for the implementation of Articles
4a, 6a, 11a and 13 of Council Regulation
(EEC) No 1430/79 on the repayment or
remission of import or export duties. Title II,
Section B, makes provision for the special
situations to which Article 13 of Regulation
No 1430/79, as amended, is to apply. More
specifically, it defines at I. certain ‘special
situations which do, and those which do not,
constitute grounds for the repayment or
remission of import duties.’

37. Article 4 of Regulation No 3799/86 pro-
vided that:

‘For the purposes of Article 13(1) {..) and
without prejudice to other situations to be
considered case by case (...):

1. (..)

10 — O] 1986 L 352, p. 19.
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2. The following situations shall not by
themselves be special situations resulting
from circumstances in which no deception or
obvious negligence may be attributed to the
person concerned:

()

(c) production, even in good faith, for the
purpose of securing preferential tariff
treatment of goods entered for free cir-
culation, of documents subsequently
found to be forged, falsified or not valid
for the purpose of securing such prefer-
ential tarff treatment.’

II — Facts

38. In 1988 and 1989 the Portuguese under-
taking, Pascoal & Filhos (Pascoal), imported
four consignments of cod from Greenland.
In respect of each of the consignments, cor-
responding EUR.1 movement certificates
were issued, certifying that the goods in
question originated in Greenland. 11

11 — More accurately, the EUR.1 certificates in question are
numbered and dated 76 092 of 6 September 1988, 76 106 of
19 September 1988, 77525 and 77526 of 14 Sepn:mbcr
1989, respectively.

39. The Portuguese authoritics allowed all
the consignments to be imported into the
Community free of duty. The import decla-
rations were made by Pascoal on 23 and 30
September 1988 and on 25 July 1989.

40. Subsequently, the Portuguese customs
authorities requested the Greenland customs
authorities to carry out a post-clearance
check, in cooperation with representatives of
the Commission, as to the accuracy of the
EUR.1 certificates which had been issued for
the abovementioned consignments.

41. On completion of that procedure the
Greenland authorities and representatives of
the Commission drew up a report (the ‘basic
report’) which contained, inter alia, the fol-
lowing observations:

‘Within the framework of a mission of
administrative cooperation of the Commis-
sion of the European Communities, the
administrative documentation (declarations
of importation, exportation, transit and
movement certificates EUR.1’s from 1988 to
present) which are recorded by this office in
respect of its competence has been examined
on 5 and 7 September 1990.’

I-4221
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As regards, more specifically, the certificates
in question, it was stated as follows:

‘Movement certificates EUR.1 Nos 76 106 of
19 September 1988 ... 76 092 of 6 September
1988, 77 525 of 14 July 1989 and 77 526 of 14
July 1989: it has been established on the basis
of the relevant documentation provided by
the abovementioned company that the quan-
tities of Greenland fresh codfish delivered
for further processing on board of the con-
cerned factory ships are not sufficient,
according to the communicated processing
yield, in order to obtain the quantities of fin-
ished products which have been imported
into the EEC with the said movement cer-
tificates (...)."

42. On the basis of that report, the Green-
land authorities sent to the Portuguese cus-
toms authorities an official communication
as follows:

‘As the examinations — carried out in coop-
cration with EEC rcpresentatives — have
shown that some EUR.1 goods certificates
issued in Greenland are not in conformity
with the regulations laid down in Annex 2 to
the OLT Agreement regarding certification
of State of origin, you are kindly asked to
ensure that the following goods certificates
are revoked and cancelled.

(.). 12

12 — The provisions of Annex II to Decision 86/283 are meant.

1-4222

43. That communication was made to the
Portuguese authorities, but the report drawn
up by the Greenland authorities together
with representatives of the Commission was
not so communicated.

44, Taking the view that it was bound by the
abovementioned communication and with-
out proceeding to conduct further measures
of inquiry as to the actual origin of the
goods, the Conferéncia Final da Alfindega
(Final Customs Assessment Office), Oporto,
applied the procedure for post-clearance
recovery against Pascoal in respect of the
four consignments of cod. That procedure
culminated in the adoption of assessments to
duty amounting in total to ESC 61 709 940.

45. On learning of the communication to the
Portuguese authorities of the results of the
inquiries of the Greenland authorities, Pas-
coal examined the case-file of the authority
competent for the imposition of post-
clearance import duties, which did not, how-
ever, contain the basic report. According to
the Court making the reference, Pascoal
learnt of the basic report only at the appeal
stage, on submission of the response to the

appeal.

46. Pascoal took the view that the assess-
ments imposing post-clearance import duties
were unlawful on two grounds: (a) the com-
petent authority infringed an essential proce-
dural requirement since, by not communicat-
ing the basic report to the interested parties,
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it did not provide an adequate legal state-
ment of the reasons on which the assessment
was based; (b) that authority infringed Com-
munity legislation because the preconditions
for post-clearance recovery were not met
and, moreover, there was an error of calcula-
tion. Thereupon Pascoal brought proceed-
ings before the Tribunal Fiscal Aduaneiro
{(Customs Court), Oporto, to have the
assessments set aside. That court.deemed the
communication by the Greenland authorities
to constitute a sufficient statement of reasons
and dismissed the action as unfounded.

47. Subsequently, Pascoal appealed against
the dismissal of its action to the Tribunal
Tributirio de Segunda Instincia (Tax Court
of Second Instance), Lisbon.

III — The preliminary questions

48. The national court, conunuing to have
doubts as to the interpretation of certain
Community provisions which govern, in its
view, the resolution of the dispute, submitted
the following questions to the Court for a
preliminary ruling, by an order dated 29
November 1994:

‘(a) Does the responsibility of the exporter,
referred to in Article 10(1) of Annex II
to Council Decision 86/283/EEC of 30
June 1986, extend to customs duties

(b)

(©

(d)

(e)

resulting from the cancellation of move-
ment certificates EUR.1 issued on the
basis of false information as to the ori-

gin of the goods?

What is the meaning and scope of the
modal adverb “also” used in the second
subparagraph of Article 201(3) of the
Community Customs Code, in particu-
lar where the national customs law pro-
vides that responsibility for payment of
the duties due in respect of the goods
involved in the infringement attaches
exclusively to the person who commit-
ted the customs infringement?

May the rule in the judgment of the
Court of Justice of the European Com-
munities of 7 December 1993 in Case
C-12/92 E. Huygen, published at pages
5 and 6 of Proceedings of the Court of
Justice No 35/93, although relating to
the Free Trade Agreement between the
EEC and Austria, apply to the circum-
stances of this case, which concerns the
interpretation and application of Coun-

cil Decision 86/283/EEC?

What is the meaning, purport and scope
of the results of the verification referred
to by Article 25(3) of Annex II to
Council Decision No 86/283/EEC?

May a procedure for post-clearance
recovery in the Member State of impor-
tation be commenced and completed

1-4223
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before the results of the verification are
forwarded by the customs authorities in
the exporting country to the customs
authorities in the importing country and
without the importer being aware of the
results of the verification?

(f) Does the levying of an importer acting
in good faith of the duties payable on
goods in respect of which an exporter
has committed a customs offence, in
which the importer was in no way
involved, infringe the principles of jus-
tice, prohibition of enrichment at the
expense of others, proportionality, legal
certainty and good faith?

(g) Since the customs authorities in the
country of exportation neglected to
carry out a prior inspection of the
exporter’s warehouses before issuing the
movement certificates EUR.1, and since
the Portuguese importer cannot remedy
the situation arising from such negli-
gence, does that situation not constitute
a case of force majenre for the importer,
precluding the procedure for post-
clearance recovery commenced against
it?’

IV — Replies to the preliminary questions

49. T consider it expedient to examine the
questions submitted in five units, as follows:
first, 1 will analyse the first and second, then

1-4224

the sixth, followed by the third, fourth and
fifth and, finally, the seventh question.

A — The first and second questions

50. In the first and second questions the
national court is asking the Court to define
the scope of an exporter’s responsibility
under Article 10(1) of Annex II to the
Decision, and Article 201(3) of the Commu-
nity Customs Code and, specifically,
whether the exporter is liable to pay the
duties imposed after invalidation of the
EUR.1 goods movement certificates which
were issued on the basis of a false declaration
as to the origin of the goods.

51. Even though it realizes that the CCC
entered into force after the debt arose (end
of section 3 of order for reference), the
national court seeks an interpretation of
Article 201 of the CCC, deeming it to repro-
duce the previous superseded legislation. It
has in contemplation Articles 2 and 3 of
Regulation No 1031/88 concerning the same
question. 13

13 — Cited above at footnote 5.
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52. Those two questions evidently raise
issues of admissibility.

53. The Portuguese Government and the
Commission consider that the second ques-
tion is inadmissible because the CCC began
to apply as from 1 January 1994, whereas the
material facts of the present case occurred in
1988 and 1989, that is to say under the
regime prior to the CCC. They point out
that, under the Court’s settled case-law, 14 a
reply to that question would not relate to the
subject-matter of the main proceedings and,
consequently, would not be relevant to the
solution of the dispute.

54. The Commission maintains that the
CCC applies only to the customs territory
of the Community which, in accordance
with Article 3 thereof, does not include
Greenland. It also stresses that, under Article
2(2) of the CCC, certain of its provisions
apply outside the Community customs terri-

tory in the framework either of special pro-

visions or of international agreements. It fur-
ther considered that there is in fact special
provision for mutual cooperation between
the OCT, which include Greenland, and the
Community (Decision 86/283); it therefore
maintains that that decision merely provides
machinery for checking the origin of goods
which give rise to entitlement to preferential
treatment but does not deal with the ques-
tion of determining the person responsible

14 — In fact they citc paragraph 17 ¢t seq. of the judgment of
16 July 1992 in Case C-343/90 Lourengo Dias [1992] ECR
1-4673.

for import duties in the event of an irregular-
ity in the declaration of origin of the goods.
It therefore concludes that the provisions of
the CCC may not be relied on in the present
case.

55, Irrespective of the above, there is an
even more important reason, in my view, for
not answering those two questions. Consid-
ering that under Portuguese law it is the per-
son committing the customs infringement
who is liable to pay post-clearance duties,
the national court asks whether an analogous
principle may be inferred from the Commu-
nity provisions to which the first and second
preliminary questions refer, pursuant to
which the exporter’s liability precludes
liability on the part of an importer acting in
good faith. 15

56. However, that construction is based
on a misapprehension of the Community
rules. Whether Article 2(1) of Regulation
No 1031/88 or Article 201(3) of the CCC is

deemed applicable to the main proceedings, 1

15 — According to Pascoal and the national court, under Portu-
guese law, the cxporter glone is liable to pay post-clearance
import duties where his conduct is punishable, except
where the importer is deemed also to be liable by dint of
being a joint perpetrator. Conversely, the Portuguese Gov-
ernment considers that, under Portuguese law, the exporter
is liable to pay post-clearance import duties only if the
goods in question belong to the person committing the
offence; in all other cases, that is to say where the goods
belong to persons who have no responsibility for the cus-
toms infringement, those persons are liable only for the
amount of duty. And it concludes that, under Portuguese
law, the importer has a sole liability to pay the entirety of
the duties.

1-4225
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consider that the declarant/importer is in any
event responsible for the customs debt. Any
liability on the part of a third party does not
suffice to exempt him from his own liability.

57. Since the Community provisions bear
that meaning, the Portuguese law on the
responsibility of the exporter is without sig-
nificance.

58. Under those circumstances and irrespec-
tive of whether the provision of the CCC is
applxcable to the main proceedlngs or not,
and of whether that provision may be
applied to an exporter established in Green-
land, it is not appropriate to reply to the first
and second questions because it is evident
that, since they are based on a misconception
of Community law that any liability on the
part of the exporter is sufficient to exempt
the importer from all liability, any reply
given would not be useful to the national

court in resolving the dispute pending before
it.

B — The sixth question

59. In its sixth question the national court
asks whether the imposition on an importer
in good faith of the obligation to pay duties,
where those duties were imposed after the

I-4226

setting aside of the EUR.1 movement certifi-
cates which had been issued on the basis of a
false declaration by the exporter concerning
the origin of the goods, would be contrary to
the “principle of justice’, and to the principles
of unjust enrichment at the expense of a
third party, proportionality, legal certainty
and good faith.

60. Citing in this connection a provision of
the Portuguese Constitution requiring the
public administration to act in compliance
with the ‘principle of justice’, the national
court considers that the customs authorities
cannot subject citizens to ‘unjust taxes’
which it would be for others to pay. In such
a situation, the national court considers that
there would not only be an infringement of
the ‘principle of justice’ but also unjust
enrichment in favour of the person commit-
ting the customs offence.

61. Moreover, in the national court’s view,
to deem the importer in good faith to be
responsible for the customs debt would be
contrary to the principle of proportionality,
since the imposition of customs duties on the
importer in good faith who took no part in
the customs offence affects him irreparably
and thus goes beyond what is necessary in
order to protect Community interests. Fur-
thermore, the national court considers that
that solution runs counter to the principle of
legal certainty ‘by overturning the contrac-
tual basis and substantially altering the fac-
tual circumstances underlying the parties’
intention to enter into contractual relations.’
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62. Finally, the national court alleges there
to be a serious infringement of the principle
of good faith because the obligation on the
importer to pay customs duties is not one of
the risks inherent in contracts such as that in
the present case, which is an international
contract for the sale of goods and not a
speculative contract. It further takes the view
that the case-law of the Court, as laid down
in the Acampora case, ¢ according to which
the importer in good faith must appraise the
risks inherent in the market which he is
prospecting and accept them as part of the
normal vagaries of commerce, does not do
justice to the specific nature of international _
contracts for the Sale Of goods.

63. I stated above that Community legisla-
tion renders the declarant/importer respon-
sible in all cases for post-clearance payment
of customs duties. On the other hand, under
the legislation in force, the good faith of the
importer is not an event giving rise to extinc-
tion of the customs debt. 17

64. 1 do not consider that, under the Court’s
case-law, the good faith of the importer may
exempt the latter from his lability to pay
post-clearance duties.

16 — Case 827/79 A
[1980] ECR 3731.

17 —— Sce Article 9(1) and (2){2) of Directive 79/623, cited above
at footnote 3, Article 8(1) of Regulation No 2144/87, cited
above at footnote 4, and Article 233 of the CCC, cited
above at footnotc 6.

delle Fij v Ac

P

65. In Acampora, 18 the preliminary ques-
tions were raised on the refusal by an
importer to pay the customs debt for which
he was liable in respect of goods imported
from outside the Community. That trader
had enjoyed preferential customs treatment
by declaring that the imported goods “origi-
nated’ in a country to which the Community
had accorded tanff preferences. However,
post-clearance checks by the customs
authorities showed that those products did
not satisfy the conditions for the application
of that preferential scheme.

66. Whilst acknowledging the difficulties
faced by the importer in good faith who is in
the end required to pay post-clearance cus-
toms duties, the Court gave priority to the
Community interest which requires those
duties to be collected. Thus, on the one
hand, it recognized that ‘the possibility of
checking after importation without the
importer’s having been previously warned
may cause him difficulties when in good faith
he has thought he was importing goods ben-
efiting from tariff preferences in reliance on
certificates which, unbeknown to him, were
incorrect or falsified’, but held that ‘in the
first place the Community does not have to
bear the adverse consequences of the wrong-
ful acts of the suppliers of its nationals, in
the second place the importer can attempt to
obtain compensation from the perpetrator of
the fraud and in the third place, in calculat-
ing the benefits from trade in goods likely

18 — Cited above at footnote 16.
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to enjoy tariff preferences, a prudent trader
aware of the rules must be able to assess the
risks inherent in the market which he is con-
sidering and accept them as normal trade
risks’. 19

67. I believe that the solution adopted by the
Court in that case should guide the Court in
the search for a solution in the present case.
The national court takes a different view of
the matter because it does not believe that
such a solution may be applied to contracts
of the type before the national court, which
is an international contract for the sale of
goods, and not a speculative transaction.
However, nowhere does it say what are the
particular features of such a contract and on
what ground they preclude the application of
the judgment in Acampora to the present
case.

68. As regards infringement of the principle

of proportionality as a result of post-
clearance imposition on the importer in good

faith of customs duties, I would stress that
imposition of customs duties on the
importer/declarant is evidently an appropri-
ate means of enabling the Community to
receive the customs duties owing to it. That
measure is aimed at importers because they
are persons known to the customs authori-
ties by virtue of the fact that it is they who
lodge the declarations for entry into free cir-
culation of goods subject to customs duties.
It is thus also necessary since exemption of
the importer/declarant would result in the

19 — Paragraph 8 of the judgment.
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Community being liable for the injurious
consequences of the unlawful conduct of
suppliers of its nationals.

69. As the Commission rightly points out
(paragraph 13 of its observations), the
scheme for post-clearance recovery of cus-
toms duties established by the Community
legislature reflects the striking of a fair bal-
ance between opposing interests: on the one
hand, the public interest in the correct appli-
cation of the provisions on collection of cus-
toms duties; on the other, the private interest
of both traders in not being penalized for
matters for which they are not personally
responsible and that of other traders who,
having previously taken all appropriate steps
to reduce as far as possible the risk of objec-
tive liability to post-clearance imposition of
duties, refrained from undertaking certain
import operations because it considered

them to be of doubtful profitability. ¢

70. Consequently, post-clearance imposition
of customs duties on the importer in good
faith is both necessary and appropriate in
order to attain the legitimately pursued

20 — In his Opinion in Case C-12/92 Huygen and Others [1993)
ECR 1-6381 (paragraph 29 in fine) Advocate General Gul-
mann argued that ‘the importer must of course be aware
that he is taking a risk when he makes a contract with an
exporter without making sure beforehand that the latter is
in posscssion of the documents proving the origin of the

oods. If the cxporter (...) cannot submit the necessary

ocuments, it is thc importer who must take the conse-
quences by paying the customs duty.” Judgment in that casc
was delivered on 7 December 1993,
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objective, and its disadvantages do not

outweigh its advantages. !

71. Relying on the case-law of the Court, 22
to the effect that the prohibition of unjust
enrichment at the expense of a third party is
a general principle of Community law, the
national court takes the view that the impo-
sition of customs duties on the importer in
good faith would be contrary to that prin-
ciple because it would entail unjust enrich-
ment of the person committing the customs
offence.

72. Irrespective of whether there is a general
principle as indicated by the national court, I
do not consider that there can be any ques-
tion in the present case of unjust enrichment
of the exporter entailing a loss for the
importer in good faith since, as the Court
also stressed in Acampora,?® the importer
retains a right of action against the exporter
for recovery of sums paid.

21 — On the principle of proportionality sce in particular judg-
ment in Casc 265/87 Schrider {1989] ECR 2237, paragraph
21, and judgments in Case C-295/94 Hiipeden {1996] ECR
1-3375, paragraph 14 and Case C-296/94 Pieisch [1996]
ECR 1-3409, paragraph 15.

22 — In Case 26/67 Danuvin v Commission [1968] ECR 463 thc
Court held therc is unjust enrichment where a person suf-
fers loss whose corollary is the unjust enrichment of a third
party.

23 — Judgment cited above at footnote 16 (paragraph 8).

73. As regards the ‘principle of justice’ relied
on by the national court which, in its view, is
binding on the administration and precludes
the imposition of ‘unjust taxes’ on the
importer in good faith where the customs
offence was committed by the exporter, it
must be observed that Community law con-
tains no higher-ranking general principle 2¢
to this effect.

74. At all events I consider it expedient to
recall that (1) in accordance with Arucle
4(2)(c) of Commission Regulation No
3799/86 on repayment or remission of
import duties, 2> submission of documents
even in good faith for the purposes of the
grant of preferential tariff treatment in
favour of goods declared for free circulation
and subsequently found to be false, forged or
not eligible for the grant of such treatment,
does not in itself constitute a special situa-
tion arising from circumstances not involv-
ing deception or obvious negligence by the
party concerned; (2) the Court has held that
the abovementioned provision of Regulation
No 3799/86 is valid 26 and that it does not

24 — In its judgment in Joined Cases 17/61 and 20/61 Klockner v
High Authority [1962] ECR 325, the Court refers to the
principle of justice in the sense of the principle of propor-
tionality. Thus, as regards the powers of the High Auth-
ority of the ECSC in devising the financial mechanisms
which it establishes in order to preserve market equilib-
rium, the Court held that the High Authority ‘has a duty to
take account of the cconomic circumstances in which those
arrangements have to be applied, so that the aims pursued
ma gc attained under the most favourable conditions and
wni the smallest possible sacrifices by the undertakings
affccted. This principle of justice however must always be
harmonized with the principle of legal certainty.” The Court
concluded that these two principles must be so reconciled
as to entail the minimum of sacrifice by persons as a whole
within the Community.

25 — Regulation cited abovc at footnote 10.

26 — See judgment in Case C-446/93 SEIM v Subdirector-geral
das Alfandangas {1996] ECR 1-73, paragraph 48.
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restrict beyond what is necessary the general
equitable provision contained in Article
13(1) of Regulation No 1430/79. It recalled
in that connection its settled case-law Z7 to
the effect that ‘verifications carried out after
importation would be largely deprived of
their usefulness if the use of false certificates
could, of itself, justify granting a remission.’
And it went on to state 28 that ‘the opposite
result could discourage traders from adopt-
ing an inquiring attitude and make the public
purse bear a risk which falls mainly on trad-

€rs.

75. The national court also invokes the prin-
ciple of legal certainty and takes the view
that post-clearance imposition of customs

duties on the importer in good faith would .

run counter to this principle.

76. The Court has consistently held 2° that
the principle of legal certainty demands clar-
ity and precision of the rules of law under

27 — SEIM (paragraph 44). See also judgment in Joined Cascs
98/83 and 230/83 Van Gend & Loos v Commission [1984]
ECR 3763, paragraph 13. Morcover, it is worth pointin,
out that, in that judgment (paragraph 20), but also in Join
Cases C-153/94 and C-204/94 Faroe Seafood and Others
[1996] ECR 1-2465 on post-clearance recovery of import
duties for fishery products originating in the Faroe Isles,
the Court held (paragraph 93) that the person liable to pay
customs duties ‘cannot entertain a legitimate expectation
with regard to the validity of certificates by virwe of the
fact that they were initially accepted by the customs officers
of a Member State’, since ‘the role of thosc officers in
regard to the initial acceptance of declaratons in no way
prevents the customs authoritics from subscquenty check-
ing their veracity.’

28 — Paragraph 45 of SEIM judgment.

29 — Sec for example judgment in Casc C-325/91 France v Com-
mission [1993] ECR 1-3283, paragraph 26. See also judg-
ment of 9 February 1994 in Case C-119/92 Commission v
Italy {1994] ECR 1-393, paragraph 17.
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which the institutions exercise their powers
and individuals carry on their activities. I do
not believe that this principle is infringed by
the post-clearance imposition of customs
duties on the importer in good faith. In fact,
the scheme of post-clearance recovery of
duties established by the Community legisla-
ture expressly allows for post-clearance
checks and the likelihood of customs duties
being imposed, where it is shown that certain
goods have been illegally imported free of
duty.

77. Finally, the national court refers to the
contractual basis which it says precludes
post-clearance imposition of customs duties
on the importer in good faith on the ground
that that would substantially alter the condi-
tions under which the parties decided to
enter into contractual relations.

78. It seems to me that this reference to the
contractual basis and to contractual relations
can only concern relations between import-
ers and exporters. Consequently, it can in no
way affect the importer’s relationship with
t}le customs authorities Of thc State Of
importation such as to have any effect on his
obligation to discharge any post-clearance
liability to customs duties on importation.

79. Thus, it must be concluded that the
imposition of customs duties on the
importer in good faith is not contrary to the
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principles of prohibition of unjust enrich-
ment, proportionality, legal certainty and

good faith.

C — The third question

80. The third question submitted turns on
the judgment in Huygen and Others.* In
that case, the authorities of the importing
State were unable to determine the true ori-
gin of the goods. In accordance with para-
graphs 1 and 2 of the operative part of that
judgment, where the authorities of the
exporting State reply to the authorities of the
importing State, upon a request for post-
clearance verification, that they have not suc-
ceeded in establishing the precise origin of
the goods, the authorities of the importing
State are not definitively bound in connec-
tion with a claim for payment of unpaid cus-
toms duties but may take into consideration
other proofs of origin of the goods.

81. According to the Portuguese Govern-
ment, the Huygen case may be distinguished

30 — Judgment cited above at footnote 20. That case concerned a
reference for a preliminary ruling addressed to the Court
by the Belgian Court of Cassation for interpretation of the
EEC-Austria Agreement, signed in Brussels on 22 July
1972 and concluded and approved on bchalf of the Com-
munity by Council Regulation (EEC) No 2836/72 of 19
December 1972 (Journal Officiel 1972 L 300, p. 1), and in
particular Protocol No 3 annexed thercto.

in several respects from the present case.
First, the Greenland authorities replied unre-
servedly that the EUR.1 certificates had to
be cancelled. Secondly, where the outcome of
checks is not clear as regards the validity of
the certificates, the checks which may be car-
ried out by the authorities of the importing
country are not obligatory but merely an
option open to those authorities. Thirdly,
inasmuch as the Court gave judgment in
light of certain factual circumstances, the
solution adopted in its judgment cannot be
extended automatically to other circum-
stances. The Portuguese Government thus
concludes that, where the competent
authorities of the exporting State certify to
the competent authorities of the importing
State that certain EUR.1 certificates were not
issued in compliance with the rules laid
down in Annex II to the Decision, the
results of the verification are binding on the
authorities of the importing State and leave
them no margin of discretion, with the con-
sequence that the cancellation of the certifi-
cates is justified.

82. I consider that the question raised by the
national court essentially seeks to ascertain
whether, regard being had to Decision
86/283, the customs authorities of the
importing State were wrong to deem them-
selves to be definitively bound by the infor-
mation supplied to them by the customs
authorities of the exporting State in the con-
text of the ex post facto verification of the
EUR.1 certificates carried out by those
authorities, when they could and should
have taken all necessary steps to determine
the exact origin of the goods.

I1-4231
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83. Article 25(3) of Annex II to the Decision
provides that the results of verification of the
EUR.1 certificates carried out at the request
of the customs authorities of the importing
Member State, country or territory are,
within a period of no more than three
months, to be brought to the notice of those
authorities by the customs authoritics of the
exporting country. Under that provision,
where the customs authorities of the import-
ing Member State, country or territory and
those of the exporting Member State, coun-
try or territory have been unable between
them to settle disputes arising or if those dis-
putes raise a question of interpretation of
Annex II, the question is to be submitted, at
the request of the authorities of the Member
State or of the OCT, to the Committee on
Origin established by Council Regulation
(EEC) No 802/68. 31

84. The provision made for importing Mem-
ber States to challenge the results of verifica-
tion and, in particular, the provision of
Article 25(3) of Annex II to the Decision,
which provides that any dispute is to be
submitted to the Committee on Origin,
demonstrates, in my view, that the reply/
communication of the customs authorities of
the State of exportation containing the
results of the verification are not automati-
cally binding on the customs authorities of
the importing State in such a way as to
require them without more ado to take a

31 — Regulation of 27 June 1968 on the common definition of
the concept of the origin of goods (O], English Special Edi-
tion 1968 (I)); that regulation was repealed by Regulation
No 2913/92 establishing the Community Customs Code,
cited above at footnote 6; however, on the date when the
customs authorities of the State of exportation sent the
results of the verification to the customs authoritics of the
Member State of importation, Article 25(3) of the Decision
was in force providing for the possibility of submitting any
dispute for appraisal by the Committee on Origin.
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decision requiring post-clearance settlement
of import duties in accordance with the
results of the verification carried out. On the
other hand, they would be so bound if they
did not refer the matter to the Committee on

Origin.

85. Accordingly, I consider that it would be
contrary to the relevant Community provi-
sions for the customs authorities of the State
of importation to regard themselves as
bound to take a decision in accordance with
the findings on the validity of the EUR.1
certificates made by the customs authorities
of the State of exportation, and to refuse to
assess the results of verification in order to
determine whether they should be contested
before the Committee on Origin. 32

86. That is what appears to have happened
in the present case since, as stated in the
order for reference, on receipt of the com-
munication sent by the Greenland customs
authorities, ‘the Conferéncia Final da
Alfindega, Oporto, considering itself to be

32 — Assessment by the customs authorities of the Member State
of importation of the results of verification in order to
determine whether the matter should be referred to the
Committee on Origin is, in my view, perfectly in keeping
with the Court’s casc-law to the effect that the duty to
determine the origin of goods which may be eligible for
preferential tariff treatment is in principle the task of the
authoritics of the State of exportation and not of the
authorities of the State of importation, the latter being
obliged to recognize the EUR.1 certificates issued by the
customs authorities of the exporting State; see judgments in
Casc 218/83 Les Rapides Savoyards [1984] ECR 3105, para-
graph 27 and in Casc C-432/92 Anastasiow and Others
{1994] ECR 1-3087, in particular paragraphs 38 and 39, and
in Faroe Seafood and Otbers, cited above at footnote 27
(paragraphs 18 to 22). The point of view which I am
expressing here docs not mean that the customs authoritics
of the State of importation may ignore the conclusions of
the verification, but simply that they have the possibility of
analysing them and, in the event of disagreement, of bring-
ing the matter before the Committee on Origin.
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bound thereby and without taking any mea-
sures regarding evidence of the true origins
of the goods, initiated four procedures for
post-clearance recovery against the appellant
which culminated in the issue of the con-
tested assessment notices’ (emphasis added).

D — The fourth and fifth questions

87. In the fourth and fifth questions the
national court requests the court to define
the content of the term ‘results of verifica-
tion’ appearing in Article 25(3) of Annex II
to Council Decision 86/283/EEC and the
consequences of the communication of those
results by the customs authorities of the
exporting State to the customs authorities of
the importing State.

88. The Commission calls in question the
admissibility of the fourth question. In its
view the verification referred to in Article
25(3) of Annex II to the Decision did not
take place in this case. No such verification,
however, needed to be conducted since it is
the Greenland authorities themselves which,
following an on-the-spot verification, found
the EUR.1 certificates issued to be invalid. It
therefore considers that this fact casts doubt
on the relevance of the question to the solu-
tion of the dispute.

89. It should be recalled that, according to
the facts as found by the national court, the

customs authorities of the importing State
requested verification of four EUR.1 certifi-
cates issued in respect of the same number of
consignments of cod which had already been
imported into Portugal. The question
whether the verification carried out was
indeed that provided for in this Article, that
is to say verification upon request by the
customs authorities of the importing Mem-
ber State, concerns appraisal of factual cir-
cumstances of the main proceedings, which
is a matter exclusively for the national
court. »* Since the question submitted con-
cerns an interpretation of Community law
which is not in principle foreign to the
subject-matter of the main proceedings, the
Court is obliged in my view to reply to it. 3¢

90. The national court takes the view that
the reply whereby the custom authorities of
the exporting State requested cancellation of
the EUR.1 certificates does not constitute
communication of the results of post-
clearance verification carried out at the
request of the customs authorities of the
importing State, but merely information.
And it raises the question (paragraph 4.3 of
the order for reference) whether the results
of verification must be accompanied by a
detailed description of the steps taken on the
exporter’s premises and the legal and factual
reasons which led to the conclusion that
the EUR.1 certificates had not been issued
lawfully.

33 — See for example judgment in Joined Cases C-297/88 and
C-197/89 Dzodz: [1990] ECR 1-3763, paragraph 39.

34 — Secc judgment in Case C-67/91 Asociacion Espaiola de
BancadPrwada and Others [1992] ECR 1-4785, paragraphs
25 and 26
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91. Pascoal maintains that the notices of
assessment to import duties are invalid
because they do not contain a statement of
the reasons on which they are based. The
notification, it says, did not contain a state-
ment of facts on the basis of which the cus-
toms authorities of the exporting State
reached the conclusion that the EUR.1 cer-
tificates were invalid. 35 Thus it was not in a
position to defend itself against the decision
of the customs authority of the importing
Member State precisely because it did not
know the reasons for the cancellation of the
EUR.1 certificate.

92. The Commission considers the fifth
question to be seeking to establish whether it
is possible to bring an action for post-
clearance recovery without there having been
verification of the certificates as provided for
in Article 25(3) of Annex II to the Decision,
or pending the results of such verification. In
other words, as far as the Commission is
concerned, the question apparently seeks to
ascertain whether a request for post-
clearance verification and, more specifically,
the receipt of the results of that verification
constitute a condition sire gua non of an
action for post-clearance recovery. In its
view, nothing of the kind may be inferred
either from the letter or the spirit of the
applicable provisions. Consequently, it con-
siders that an action for post-clearance
recovery may be brought, even in the
absence of such verification, where the cus-
toms authorities of the importing State have
at their disposal all the evidence necessary in

35 — In this connection Pascoal invokes the principle of Portu-
guese law to the effect that a fiscal decision must be accom-
panied by a statement of reasons so that the addressee is in
a position to understand the rcasons leading to its adoption.
Conscquently, the results of the verificanon must exhibit
the samc characteristics as z fully reasoned dccision and
cannot be limited to a mere decision or conclusion.
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order to reject the provenance asserted and
to set aside the certificate presented.

93. The reply suggested to the third prelimi-
nary question already contains iz nuce the
solution to those which I shall examine here.
Allow me to recall that, under Article 25(3)
of Annex II to the Decision, the authorities
of the Member State, country or territory of
importation may challenge the results of
verification of the EUR.1 certificates carried
out at their request by the customs authori-
ties of the exporting State by submitting the
matter to the Committee on Origin provided
for by Regulation No 802/68 and that, when
the Compctent authoritics Of thc irnporting
State do not avail themselves of this possibil-
ity, they are bound by the rcsults of the veri-
fication carried out by the customs authori-
ties of the exporting State.

94. In my opinion, for the importing State
to be able to avail itself of the possibility of
bringing the matter before the Committec on
Origin under Article 25(3) of Annex II to
the Decision, it is essential that the com-
munication sent by the customs authorities
of the exporting State puts it in 2 position to
form a view on the question whether 1t
regards those results as satisfactory or not
and whether they are such as to carry con-
viction. However, for that to be possible the
customs authorities of the exporting State
must on no account rest content with a reply
which is too brief.
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95. In my view, the results of the verification
must enable it to be determined whether the
contested EUR.1 certificate remains appli-
cable to the goods in fact exported and
whether, consequently, those goods may be
eligible for application of the preferential
regime. It is true that Article 25(3) of Annex
II imposes no limit on the scope of the infor-
mation derived from the verification and the
rationale of that provision is not verification
of the validity and adequacy of the grounds
of the administrative decision invalidating
the EUR.1 certificates. However, as regards
relations between customs authorities, the
result of the verification must be clear and
unequivocal and must give the customs auth-
ority of the importing State an accurate indi-
cation of whether the certificates subject to
verification are valid or not. Given that,
when the relevant results are communicated
to them, the customs authorities of the
importing State may, in the event of doubt,
bring the matter before the Committee on
Origin, the communication sent by the cus-
toms authorities of the exporting State must
contain a minimum of explanations as to the
reasons on which those conclusions are
based, that is to say the reasons why the
issue of EUR.1 movement certificates was in
the end adjudged to be unlawful. In other
words, the results of the verification must
include a2 minimum of analysis, a succinct
statement of reasons to inform the recipient
so that he may usefully exercise the right
afforded to him by the abovementioned pro-
visions. That condition is not satisfied where
the reply by the customs authority of the
exporting country is excessively brief.

96. In the present case, the reply/commu-
nication sent by the customs authorities of
the exporting State does not fulfil those

requirements. Certainly, it was clear on
whether the customs authorities regarded the
certificates as valid, ¢ but it provided no
clarification as to the reasons which led it to
that conclusion. The explanations were pro-
vided much later, when the basic report was
sent.

97. In light of the foregoing considerations,
and in particular of the analysis in regard to
the third question, I do not consider that the
mere communication made by the customs
authorities of the exporting country could be
deemed to be a communication of the results
of verification within the mecaning of Article
25(3) of Annex II to the Decision and that it
was capable of being used by the competent
customs authorities of the importing Mem-
ber State to bring and, & fortiori, conduct to
their conclusion proceedings for post-
clearance recovery of import duties. 37

36 — The communication states, first, that ‘control examinations
— carried out in collaboration with representatives from
the EEC Commission — have proved that some goods cer-
tificates issued on EUR.1 in Greenland do not comply with
the regulations laid down in QLT-Agrcement’s [decision
86/283] Anpex II regarding attainment of status of origin’,
and secondly, that the customs authorities of the exporting
State requested the customs authoritics of the importing
State ‘to arrange that the following goods certificates arc
revoked and cancelled’ (emphasis added).

37 — The French Government observed that, at point 14 ‘results
of verification’ of the model EUR.1 certificate, which forms
Annex 5 to Annex II to the Decision, it suffices to tick the
corresponding square to say whether the EUR.1 certificate
“satisfies the requisite conditions as to authenticity and
regularity’. It iders that it is possible to reply in that
way to the request for post-clearance verification made by
the customs authorities of the exporting State by those of
the importing State. That cannot, however, suffice on its
own as an argument in support of the proposition that the
legislature intended a brief indication/communication on

¢ part of the competent authorities of the cxporting State
to be sufficient in order to produce legal effects, without
requiring a succinct account of the reasons on which those
conclusions arc based so as to enable those concerned to
prepare their defence.
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98. The national court also points out {point
4.4 in fine of the order for reference) that
even the basic report was insufficient because
the customs authorities of the exporting
country were unsuccessful in determining
the exact origin of the cod, simply stating
that it did not originate in Greenland. In
light of the foregoing analysis, inasmuch as
the results of the verification clearly show
the reasons why the EUR.1 certificates were
issued unlawfully, I am of the opinion that
this failing on the part of the customs
authorities of the exporting country is not of
such importance as to invalidate the basic
report which they sent to the customs
authorities of the importing State, 38

99. The question which then arises is
whether and when the importer/declarant
must receive notice of the results of the veri-
fication, when he was not aware of the cir-
cumstances in which the goods were
exported, relied on the exporter for the regu-
larity of the EUR.1 certificates and, follow-
ing proceedings for post-clearance recovery
of customs duties, may be required to pay
the amount arrived at under this heading.
Examination of this question would be oti-
ose if the view were taken that bare notifica-
tion does not constitute communication of
the results of the verification. However, since
this question is fundamental, being directly
linked to observance of the rights of the

38 — Moreover, it would be illogical to requirc the customs
authoritics of the exporting country to determine not only
whether the goods, in this case cod, were or were not of
Greenland provenance but, morcover, its precise origin, it
being the case that with current ultra-modern methods the
fish might have been caught anywhere where cod with
similar characteristics to Greenland cod is lacated.
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defence, I consider that the Court must reply
to it.

100. The Court has consistently held 3¢ that
‘respect for the rights of the defence, in all
proceedings which are initiated against a per-
son and which are liable to culminate in a
measure adversely affecting that person is a
fundamental principle of Community law
which must be guaranteed even in the
absence of any rules governing the procedure
in question.’ As the Court stressed, that
principle ‘requires that the addressees of
decisions which significantly affect their
interests should be placed in a position in
which they may effectively make known
their views’ and guarantees ‘every person the
right to be heard before the adoption of a
decision capable of adversely affecting him.’

101. The fundamental obligation to observe
the rights of the defence, which is likewise
incumbent on the national authorities in
their relations with the persons concerned, °
means in my view that, prior to conducting
to a conclusion proceedings for post-
clearance recovery of import duties, the

39 — Sce judgment in Case C-32/95P Commission v Lisrestal
and Otgers [1996] ECR 1-5373, paragraphs 21 and 30. See
also judgment in Case C-135/92 Fiskano v Commission
[1994] ECR 1-2885, paragraph 39, and judgment in Joined
Cases C-48/90 and C-66/90 Netherlands v Commission
[1992] ECR 1-565, paragraph 44.

40 — Sec judgment in Case C-60/92 Orto [1993) ECR 1-5683,
paragraph 14. The Court has acknowledged that the prin-
ciple in question must be observed, that is to say that the
rights of the defence of those concerned must be secured
within the context of the establishment by national law of
the appropriate procedure for the application of Articles 85
and 86 of the Treaty by the national authorities.
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competent customs authority of the import-
ing Member State must allow any debtor, for
example the importer/declarant, the possibil-
ity to express his point of view by drawing
his attention to the substantive grounds on
which it considers that the EUR.1 certificates
which he had submitted do not qualify for

application of the preferential regime.

E — The seventh question

102. By its seventh question the national
court seeks to determine the extent to which
the importer may invoke force majeure in
order to avoid post-clearance recovery of
import duties where the customs authorities
of the exporting country have omitted to
carry out a prior check in the exporter’s’
warchouses before issuing EUR.1 movement
certificates, in a situation where the import-
ing company is unable to guard against such
negligence.

103. The Court has consistently held that ‘in
the absence of specific provisions, recogni-
tion of circumstances constituting force
majeure presupposes that the external cause
relied on by individuals has consequences
which are inexorable and inevitable to the
point of making it objectively impossible for
the persons concerned to comply with their

obligations.” #1 The concept of force majeure
must be understood as meaning ‘abnormal
and unforeseeable circumstances beyond the
control of the trader concerned, whose con-
sequences could not have been avoided
despite the exercise of all due care, sa that
conduct of the public authorities may,
according to the circumstances, constitute a
casc of force majeure.” 42

104. Under the terms of Article 8(2) of
Annex II to the Decision, the authorities of
the exporting State have the right ‘to call for
any documentary evidence or to carry out
any check which they consider appropriate.’
They are not obliged so to act but have the
right to do so.

105. None the less, in light of the concept of
force majenre, as described above, and of the
provisions of Article 8(2), cited above, T am
of the opinion that a prudent trader ought to
know that the customs authorities of the
exporting country merely have the right to
carry out a check and that, consequently, he
should not regard it as completely beyond
the bounds of possibility that, owing to the
lack of systematic controls, the EUR.1 cer-
tificate may contain an inaccuracy.

41 — See judgment in Huygen, cited above at footnate 20 (para-
graph 31 of the judgment). See also judgment in Joined
Cases 154/78, 205/78, 206/78, 226/78 to 228/78, 263/78 and
264778, 39/79, 31/79, 83/79 and 85/79 Valsabbia and Others
v Commission [1980] ECR. 907, paragraph 140.

2 — See, inter alia, Huygen, cited above, paragraph 31, and
judgments in Case 11/70 Internationale Handelsgesellschaft
[1970] ECR 1125, paragraph 23; Casc 266/84 Denkavit
France {1986] ECR 149, paragraph 27; Casc C-338/89
Organisationen Danske Slagterier [1991] ECR I-2315, para-
gr:%h 16; and Case C-50/92 Molkerei-Zentrale Sid [1993]
ECR I-1035, paragraph 11.
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V — Conclusion

106. On those grounds I therefore propose that the Court should reply as follows
to the questions referred to it for a preliminary ruling by the Tribunal Tributirio de
Segunda Instincia, Lisbon:

(1) The post-clearance imposition of liability to pay customs duties on an
importer who acted in good faith concerning the validity of EUR.1 movement
certificates, which were finally cancelled following post-clearance checks, is
not contrary to the principles of good faith, the prohibition on unjust enrich-
ment, proportionality or legal certainty.

(2) The results of a verification carried out pursuant to Article 25(3) of Annex II
to Council Decision 86/283/EEC of -30 June 1986 on the association of the
overseas countries and territories with the European Economic Community
by the customs authorities of the exporting country are not automatically
binding on the customs authorities of the importing Member State since the
latter may challenge those results before the Committee on Origin established
by Regulation (EEC) No 802/68 of the Council of 27 June 1968 on the com-
mon definition of the concept of origin of goods.

(3) (a) Article 25(3) of Annex II to Council Decision 86/283/EEC must be inter-
preted as meaning that the term ‘the results of this verification shall be
notified’ refers to the conclusions which must be communicated, together
with a succinct account of the grounds on which they are based, by the
customs authorities of the exporting country to those of the importing
State on the question whether the contested EUR.1 certificate is or is not
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applicable to the goods actually exported and, consequently, whether the
goods in question may in fact qualify for application of the preferential
regime.

(b) Before proceedings for post-clearance recovery of import duties may be
brought and concluded in the importing Member State, country or terri-
tory, the customs authorities of the exporting State must have communi-
cated, within the three-month period provided, to the customs authorities
of the importing State, the results of the verification carried out and the
importer must have received notice thereof and been put in a position to
submit his observations in due course.

(4) The fact that the customs authorities of the exporting country carried out no
verification prior to issue of the EUR.1 certificate whose annulment entailed
post-clearance payment of import duties does not constitute a case of force
majeure capable of being relied on by an importer in order to exempt himself
from his obligation to settle the amount due by way of import duties.
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