
OPINION OF MR JACOBS — CASE C-205/94

OPINION OF ADVOCATE GENERAL
JACOBS

delivered on 30 April 1996 *

1. In this case the Court is asked to rule
upon the validity of two regulations which
imposed a minimum import price on frozen
strawberries imported from Poland between
July 1990 and September 1991. The Haupt-
zollamt (Principal Customs Office)
Stuttgart-West levied a countervailing charge
on imports effected by Binder GmbH and
Co. International, the applicant in the main
proceedings, which failed to comply with the
minimum import price. In proceedings
before the Finanzgericht (Finance Court)
Baden-Württemberg Binder has contested
the countervailing charge and has challenged
the validity of the protective regulations. The
Finanzgericht has referred to this Court the
question of the validity of the regulations.

The relevant Community legislation

2. In the years before the protective meas­
ures in issue were applied, the Community
had concluded a series of annual agreements
with Poland, under which the Polish Gov­
ernment agreed to ensure that an average
price for frozen strawberries imported by
the Community from Poland was complied
with. The last of those agreements was for
the marketing year ending on 31 May 1990.
However, as the Commission explains in its
written observations, that agreement was
affected by the collapse of the political

system in the Central and East European
countries in 1989. The liberalization of the
economic system in Poland meant that the
Polish authorities were unable to control
exports and to guarantee that the average
import price agreed with the Community
was respected.

3. As a result of those political changes, the
price of imported Polish frozen strawberries
decreased in the first five months of 1990,
with an accompanying increase in the vol­
ume of imports. At the request of the United
Kingdom Government the Commission
decided to take protective measures against
the imports.

4. The provisions under which the Commis­
sion took the protective measures are con­
tained in Council Regulation (EEC)
No 426/86 on the common organization of
the market in products processed from fruit
and vegetables ('the basic Regulation'). 1

Article 1 of the basic Regulation provides
that it shall apply to, inter alia, frozen straw­
berries. Article 15 makes frozen strawberries
subject to an import licence. Protective meas­
ures may be taken under Article 18, which

* Original language: English. 1 — OJ 1986 L 49, p. 1.
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provides as follows:

'1 . If by reason of imports or exports, the
Community market in one or more of the
products specified in Article 1 is exposed or
is likely to be exposed to serious distur­
bances which might endanger the objectives
set out in Article 39 of the Treaty, appropri­
ate measures may be applied in trade with
non-member countries until such distur­
bances or the threat thereof has ceased.

The Council, acting by a qualified majority
on a proposal from the Commission, shall
adopt rules for the application of this para­
graph and shall define the cases and the lim­
its within which Member States may take
protective measures.

2. Should the situation referred to in para­
graph 1 arise, the Commission, acting either
at the request of a Member State or on its
own initiative, shall decide what measures
are necessary and communicate them to the
Member States; such measures shall be
immediately applicable.

Requests received by the Commission from
Member States shall be acted upon within
24 hours of receipt.

3. Any measure taken by the Commission
may be referred to the Council by any Mem­
ber State within three working days of the
day on which they were communicated. The
Council shall meet without delay. It may,
acting by a qualified majority, amend or
annul the measure in question.'

5. The second sentence of Article 18(1) was
implemented by Council Regulation (EEC)
No 521/77 laying down detailed rules for
applying protective measures in the market
in products processed from fruit and vege­
tables ('the implementing Regulation').2

The implementing Regulation was originally
adopted to implement the identically worded
Article 14 in Council Regulation (EEC)
No 516/77. 3 When that regulation was
replaced by the basic Regulation, the same
implementing Regulation was maintained.
The provisions relevant to the present case
are found in Articles 1 and 2 of the imple­
menting Regulation which read as follows:

2222 ———— OJOJOJOJ 1977197719771977 LLLL 73737373,,,, pppp.... 28282828.... TheTheTheThe regulationregulationregulationregulation waswaswaswas repealedrepealedrepealedrepealed,,,, withwithwithwith effecteffecteffecteffect
fromfromfromfrom 1111 JulyJulyJulyJuly 1995199519951995,,,, bybybyby CouncilCouncilCouncilCouncil RegulationRegulationRegulationRegulation ((((ECECECEC)))) NoNoNoNo 3290329032903290////94949494
onononon thethethethe adjustmentsadjustmentsadjustmentsadjustments andandandand transitionaltransitionaltransitionaltransitional arrangementsarrangementsarrangementsarrangements requiredrequiredrequiredrequired inininin
thethethethe agricultureagricultureagricultureagriculture sectorsectorsectorsector inininin orderorderorderorder totototo implementimplementimplementimplement thethethethe agreementsagreementsagreementsagreements
concludedconcludedconcludedconcluded duringduringduringduring thethethethe UruguayUruguayUruguayUruguay RoundRoundRoundRound ofofofof multilateralmultilateralmultilateralmultilateral
tradetradetradetrade negotiationsnegotiationsnegotiationsnegotiations,,,, OJOJOJOJ 1994199419941994 LLLL 349349349349,,,, pppp.... 105105105105;;;; seeseeseesee ArticleArticleArticleArticle 6666 andandandand
AnnexAnnexAnnexAnnex XIVXIVXIVXIV....

3333 ———— OJOJOJOJ 1977197719771977 LLLL 73737373,,,, pppp.... 1111....
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'Article 1

In order to assess whether the Community
market in one or more of the products listed
in Article 1 of Regulation (EEC)
No 516/77 is, by reason of imports or
exports, experiencing or threatened with
serious disturbances which might endanger
the objectives set out in Article 39 of the
Treaty, particular account shall be taken of:

(a) the volume of imports or exports
effected or foreseen;

(b) the quantities of products available on
the Community market;

(c) the prices for Community products on
the Community market or the foresee­
able trend of these prices and in partic­
ular any excessive upward or downward
trend thereof in relation to prices in the
years immediately preceding;

(d) where the abovementioned situation
arises as a result of imports, the prices
obtaining on the Community market, at
a comparable stage, for products from
third countries, and in particular any
excessive downward trend in these
prices.

Article 2

1. Should the situation referred to in
Article 14(1) of Regulation (EEC)
No 516/77 arise, the measures which may be
taken under paragraphs 2 and 3 of that Arti­
cle shall be:

(a) for products subject to the system of
import certificates:

— the total or partial discontinuation
of the issue of certificates, as a result
of which new applications will not
be accepted,

— the rejection of all or some of the
applications for the issue of certifi­
cates which are being examined;

(b) ...
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(c) for all products:

— the introduction of arrangements
under which, if the price for an
imported product falls below a cer­
tain minimum, a condition may be
imposed whereby that product may
be imported only at a price which is
at least equal to such minimum,

2. The measures referred to in paragraph
1 may be taken only to such extent and for
such length of time as is strictly necessary.
They shall take account of the special situa­
tion of products which are already on their
way to the Community. They may not
extend to products other than those
imported from or intended for third coun­
tries. They may be restricted to products
imported from or originating in particular
countries, to exports to particular countries
or to particular qualities or types of presen­
tation. They may be restricted to imports
intended for particular regions of the Com­
munity or to exports from such regions.

6. From 31 July 1990 minimum import
prices were applied to frozen strawberries
imported from Poland, pursuant to the basic
Regulation and implementing Regulation,
by Commission Regulation (EEC)
No 2198/90 on protective measures appli­
cable to imports of frozen strawberries,
frozen raspberries, provisionally preserved
strawberries and provisionally preserved
raspberries originating in Poland ('the first
protective Regulation'). 4

7. The preamble refers to competition from
third countries at prices significantly below
the prices at which the Community products
can be marketed. It points out that imports
for 1989 and the first six months of
1990 were significantly higher than the aver­
age for the last three years. The preamble
concludes that 'in these circumstances the
Community market is exposed to serious
disturbances which might endanger the
objectives set out in Article 39 of the Treaty',
and that it is necessary to apply protective
measures. The aim of those measures is 'to
exclude the marketing of imported products
at abnormally low prices'. That objective
could be achieved by introducing minimum
import prices to be respected on import into
the Community. The level of those prices
should be set taking account of the prices
previously agreed with the country in ques­
tion and the quality and presentation of the
products concerned.

4 — OJ 1990 L 198, p. 53. The English version of the regulation
erroneously refers to 'strawberries'; in Article 1 it even
introduces the concept of 'provincially preserved strawber­
ries', where it should read 'provisionally preserved strawber­
ries'.
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8. The first protective Regulation provides,
in so far as material for the present case:

'Article 1

1. On import into the Community of frozen
[strawberries] ... originating in Poland, the
minimum import price shall be as set out
below:

CN Code Description
of goods

Minimum
import price

(ECU/100 kg net)

0811 10 90 Frozen straw­
berries without
added sugar 88

2. Where the import price is less than the
minimum price set out above, a countervail­
ing charge equivalent to the difference
between those two prices shall be levied.

Article 2

1. The minimum import price shall be
respected when the import price expressed in
the currency of the importing Member State
is not less than the minimum import price
applicable on the day on which the entry for
release for free circulation is accepted.

Article 6

This Regulation shall enter into force on the
third day following its publication in the
Official Journal of the European Communi­
ties.

It shall apply until 31 December 1990.'
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9. The first protective Regulation is silent as
to the rate of exchange which should be used
to convert the minimum import price into
the currency of the importing Member State
in order to make the comparison required by
Article 1(2). However, by virtue of Arti­
cles 1 and 2 of Council Regulation (EEC)
No 1676/85 on the value of the unit of
account and the conversion rates to be
applied for the purposes of the common
agricultural policy,5 agricultural conversion
rates were automatically applicable to the
first protective Regulation, so that the mini­
mum import price was fixed at 88 'green'
ECU/100 kg. Agricultural conversion rates
differ significantly in some currencies from
the open market conversion rates for the
ECU.

10. The agricultural conversion rates were
set by Council Regulation (EEC)
No 1678/85.6 Those rates were adapted
from time to time by the Commission
to take account of realignments in the
European Monetary System. The rates appli­
cable to the first protective Regulation are
given in Commission Regulation (EEC)
No 2929/90: 7

Products

Agricultural conversion rates

ECU 1
= DM ...

Applica­
ble until

ECU 1
= DM ...

Applica­
ble from

Processed
fruit and
vegetables:

- other pro­
cessed fruii
and vege­
tables 2.34113 10.10.1990 2.35418 11.10.1990

11. With effect from 1 January 1991 the first
protective Regulation was replaced by Com­
mission Regulation (EEC) No 3797/90 on
protective measures applicable to imports of
certain semi-processed red fruits originating
in Poland and Yugoslavia ('the second pro­
tective Regulation').8

12. The preamble to that regulation refers to
the circumstances under which the first pro­
tective Regulation was adopted. It adds that
'supplies of the products in question in
Poland and Yugoslavia are currently consid­
erable', and that:

5 — OJ 1985 L 164, p. 1.
6 — OJ 1985 L 164, p. 11.
7 — OJ 1990 L 279, p. 42; see Annex III. 8 — OJ 1990 L 365, p. 22.
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'in the absence of an agreement with the
exporting countries to comply with a free-at-
frontier price for the remaining part of the
current marketing year, large quantities
would be imported into the Community at
very low prices'.

It was therefore considered necessary to
maintain the minimum import price system.
The preamble also refers to the need to set
minimum import prices taking account of
quality differences between the various prod­
ucts, and to the need to set explicitly the
conversion rate to be used for converting the
minimum import price into national curren­
cies.

13. The second protective Regulation pro­
vides, so far as material:

'Article 1

1. On import into the Community of:

— frozen strawberries and raspberries orig­
inating in Poland, ...

the minimum import price shall be as set out
below:

CN Code Description
of goods

Minimum
import price
(ECU/100 kg

net)

0811 10 90 Frozen strawberries
without added sugar

ex 0811 10 90 Whole fruit 92

ex 0811 10 90 Other 65

2. Where the import price is less than the
minimum price set out in paragraph 1, a
countervailing charge equivalent to the dif­
ference between those two prices shall be
levied.
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3. The minimum import price shall be con­
verted into the national currency of the
Member State of release for free circulation
using the conversion rate referred to in
Article 3a of Commission Regulation (EEC)
No 3152/85 9 and applying on the date of
acceptance of the declaration of release for
free circulation.

4. The price set for the products indicated
above as "other" shall apply to products
other than whole IQF frozen fruit of Class I
or "Extra" Class (strawberries) or "Extra"
Class (raspberries), certified by a Polish or
Yugoslav quality control body and accom­
panied on release for free circulation by a
certificate indicating the quality class.

Products not satisfying the abovementioned
conditions shall be released for free circula­
tion provided they comply with the mini­
mum price for the "whole fruit" category.

Article 2

1. The minimum import [price] shall be
respected when the import price expressed in
the currency of the Member State of release

for free circulation is not less than the mini­
mum import price applicable on the day on
which the declaration of release for free cir­
culation is accepted.

Article 5

This Regulation shall enter into force on
1 January 1991.

It shall apply until 31 March 1991.'

14. The second protective Regulation was
extended until 31 July 1991 by Commission
Regulation (EEC) No 810/91 10 and until
25 September 1991 by Commission Regu-

9999 ———— OJOJOJOJ 1985198519851985 LLLL 310310310310,,,, pppp.... 1111.... 10101010 ———— OJOJOJOJ 1991199119911991 LLLL 82828282,,,, pppp.... 49494949....
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lation (EEC) No 2152/91. 11Both those reg­
ulations refer to the continued availability of
major quantities of the products in question
in Poland and in Yugoslavia.

15. The basis on which the minimum import
price was to be converted into the currency
of the importing Member State was made
explicit in Article 1(3) of the second protec­
tive Regulation, to bring it into line with the
practice used for the minimum import prices
of other agricultural products. The conver­
sion rate applied is the agricultural represen­
tative rate used to calculate monetary com­
pensatory amounts. The relevant conversion
rate was DM 2.35418 = ECU 1 on 1 January
1991 12 The conversion rate on 1 August
1991 was the same. 13

16. The combined effect of the minimum
import price and agricultural exchange rates
is illustrated by the following table, which

refers to the average and minimum import
prices in German marks at various times:

Frozen strawberries
imported from Poland ÌCU/100 kg DM/100

kg

Agreed average price
1989/90 (at market rate
applicable on 1.8.90)

88 ECU
(open market

rate) 181.95

Minimum import price to
10.10.90 88 green ECU 206.02

Minimum import price
from 11.10.90 to 31.12.90 88 green ECU 207.17

Mimmum import price on
1.1.91
— whole fruit
— other

92 green ECU
65 green ECU

216.58
153.02

Minimum import price on
1.8.91
— whole fruit
— other

92 green ECU
65 green ECU

216.58
153.02

17. The Commission notes that the system
of minimum import prices continues to be
applied today, in the framework of the agree­
ments which the Community has concluded
with Poland.14

11 — OJ 1991 L 200, p. 16.

12 — Commission Regulation (EEC) No 3830/90, OJ 1990 L 369,
p. 51.

13 — Commission Regulation (EEC) No 2197/91, OJ 1991 L 207,
p. 42.

14 — See Council Decision (29/228/EEC) on the conclusion by
the European Economic Community of the Interim Agree­
ment between the European Economic Community and the
European Coal and Steel Community, of the one part, and
the Republic of Poland, of the other part, on trade-related
matters, OJ 1992 L 114, p. 1 (see the Annexes to Annexes
Vlllb and Xc to the agreement); Decision of the Council
and the Commission (93/743/Euratom, ECSC, EC) on the
conclusion of the Europe Agreement between the European
Communities and their Member States, of the one part, and
the Republic of Poland, of the other part, OJ 1993 L 348, p.
1 (see again the Annexes to Annexes Vlllb and Xc to the
agreement).
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TheTheTheThe factsfactsfactsfacts andandandand thethethethe referringreferringreferringreferring court'scourt'scourt'scourt's questionsquestionsquestionsquestions

18. Between November 1990 and September
1991 Binder imported frozen strawberries
from Poland. The Hauptzollamt Stuttgart-
West, the respondent in the proceedings
before the Finanzgericht, carried out a check
and concluded that the prescribed minimum
import prices were not being observed by
Binder. It took the view that the contractual
prices actually agreed were lower than the
invoice prices (which corresponded to the
minimum import prices) and that the differ­
ence was being made up by Binder being
under-invoiced when importing fruits not
subject to minimum prices. The Hauptzol-
lamt therefore assessed countervailing
charges by way of a levy payable by Binder,
based on the protective Regulations,
amounting in total to DM 2 024 043.10.

19. Binder instituted administrative opposi­
tion proceedings against the countervailing
charges, in which it denies undercutting the
minimum import prices. Those proceedings
have not yet been determined. The Haupt-
zollamt dismissed an application to stay exe­
cution of the assessment.

20. Binder then applied to the Finanzgericht
for suspension or stay of execution of the
assessment by way of interim relief pursuant
to Paragraph 69(3) of the German Finanzger­
ichtsordnung (Code of Procedure before the
Finance Court). In those proceedings Binder

argues that the protective Regulations are
invalid.

21. On 6 July 1994 the Finanzgericht
referred to this Court the issue of the
validity of the protective Regulations. The
Finanzgericht also suspended enforcement
of the Hauptzollamt's assessment, security
having been provided by Binder, pending the
ruling of this Court.

22. The questions referred by the Finanzger­
icht are as follows:

'(1) Is Commission Regulation (EEC)
No 2198 of 27 July 1990 on protective
measures applicable to imports of fro­
zen strawberries, frozen raspberries,
provisionally preserved strawberries and
provisionally preserved raspberries
originating in Poland (OJ 1990 L 198,
p. 53) invalid for the entire period of its
application until 31 December 1990?

(2) Is Commission Regulation (EEC)
No 3797/90 of 21 December 1990 on
protective measures applicable to
imports of certain semi-processed red
fruits originating in Poland and Yugo­
slavia (OJ 1990 L 365, p. 22) invalid for
the initial period of its application until
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31 March 1991, for the extended period
of its application until 31 July
1991 (Commission Regulation (EEC)
No 810/91 of 27 March 1991 amending
Regulation No 3797/90, OJ 1991 L 82,
p. 49), and thereafter for the further
extended period of its application until
25 September 1991 (Commission Regu­
lation (EEC) No 2152/91 of 22 July
1991 amending Regulation No 3797/90,
OJ1991 L 200, p. 16)?'

The issues

23. Binder did not submit written observa­
tions in the proceedings before this Court;
only the Spanish Government and the Com­
mission did so. From the order for reference,
it appears that Binder challenges the validity
of the protective Regulations on three
grounds, of which the third has three parts:

(a) The Commission was not entitled to take
protective measures under the basic
Regulation because, on the basis of the
factors which the implementing Regu­
lation required to be considered, the
Community market was not exposed and
was not likely to be exposed to serious
disturbances.

(b)The protective Regulations fail suffi­
ciently to state the reasons on which they
are based, contrary to Article 190 of the
Treaty.

(c) The protective Regulations violate the
Community law principle of proportion­
ality in that:

(i) the first protective Regulation, unlike
the second protective Regulation,
made no distinction between various
classes of quality of imported frozen
strawberries;

(ii) by linking prices to the 'green' ECU,
the first protective Regulation con­
tained a hidden rise in the minimum
import price;

(iii) the protective Regulations lasted
longer than necessary, because the
value of imported produce from
Poland rose above the minimum
price before the end of the period of
application of the Regulations.

24. Binder also provided an experts' report
which deals with the questions of fact con­
cerning the state of the Community straw-
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berry market. 15 The report supports the
view that the Community market was not
exposed to serious disturbances.

MarketMarketMarketMarket disturbancedisturbancedisturbancedisturbance

25. The first argument advanced by Binder
is that the Commission was not entitled to
take protective measures under the basic
Regulation because, on the basis of the fac­
tors which the implementing Regulation
required to be considered, the Community
market was not exposed and was not likely
to be exposed to serious disturbances. That
precondition to the adoption of measures is
found in Article 18(1) of the basic Regu­
lation. Article 1 of the implementing Regu­
lation gives four factors of which particular
account should be taken in assessing market
disturbance: (a) the volume of imports
effected or foreseen; (b) the quantities avail­
able in the Community; (c) the prices for
Community products; and (d) the prices for
imported products.

26. The experts' report addresses each of
those four factors in turn. As to (a), the
report admits to the increase of imports from
Poland but states that that was due to an
increasing demand in the Community for

high quality frozen strawberries for process­
ing (for specialized products such as quality
jams and yoghurts) which could not be sat­
isfied by Community producers but required
strawberries of the variety Senga Sengana.
Senga Sengana strawberries were available in
Poland, but only grown in very small quan­
tities in the Community. Community Senga
Sengana strawberries are processed fresh,
without freezing, and so are said to be left
undefended by the protective Regulations.
As to (b), the report argues that the increase
in imports from Poland was also due to an
unsatisfied demand for frozen strawberries
in the Community. The report argues that,
following large harvests in 1987 to 1989 in
which surpluses of fresh strawberries were
frozen and sold to an expanding Community
processing industry, fewer strawberries were
cultivated in the Community, leaving the
processing industry with demands that could
not be satisfied by Community production.
As to (c), the report states that contractually
pre-arranged prices of Community strawber­
ries for processing have remained broadly
stable in the years 1989 to 1993. As to (d),
the report asserts that the mean price of
imported Polish frozen strawberries in
1990 and 1991 was higher than in 1989.
Finally, the report argues that, because (in
1992) only 7% of the strawberries produced
in the Community were destined for pro­
cessing, imports of frozen strawberries
intended for processing could never threaten
a serious disturbance to the Community
market.

27. Essentially, the experts' report appears to
argue that the frozen strawberries imported

15 — Report by Dr H. C. Bchr and Dr W. Ellinger of the
Zentrale Markt- und Prcisbcrichtstcllc für Erzeugnisse
der Land-, Forst- und Ernährungswirtschaft GmbH of
February 1994, annexed to the order for reference.
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from Poland were exclusively of the Senga
Sengana variety for use in high-grade indus­
trial processing; that Community production
of Senga Sengana strawberries is negligible;
and that the Community's processing indus­
try could not diversify to other varieties of
strawberries, and was thus wholly dependent
on imports of the Senga Sengana variety.

28. The Commission and the Spanish Gov­
ernment seek to refute the arguments con­
tained in the experts' report.

29. The Commission, in particular, empha­
sizes that in the first five months of 1990 the
Polish Government was no longer able to
ensure that the agreed average import price
for frozen strawberries was complied with.
Imports for those five months, at
23 499 tonnes, already exceeded the total
volume of imports in 1989, which was
21 985 tonnes. 16 That increase was accompa­
nied by a drop in the average price of Polish
frozen strawberries from the agreed level of
88 ECU/100 kg to 64 ECU/100 kg for May
1990 and 60 ECU/100 kg for June 1990.
Prices of frozen strawberries produced and
sold in the Community also fell, as did the
average price of all third country imports. In

the light of that situation the Commission
instituted protective measures by enacting
the first protective Regulation. The Commis­
sion also points out that not all frozen straw­
berries imported from Poland were of the
Senga Sengana variety. Account had to be
taken of the situation prevailing in the whole
of the market in frozen strawberries, and not
just of certain varieties, for which there are
no specific statistics. Moreover, the Commis­
sion takes the view that the Community's
processing industry is not exclusively depen­
dent on a specific variety of strawberries
(Senga Sengana, as the report suggests), but
only on a certain quality of strawberries.
Other varieties, including those grown in the
Community, may be of the same quality.

30. The Commission also contends that, in
the field of agricultural policy, it enjoys as
the competent authority on an issue such as
the present one a wide measure of discretion
in establishing the basis for its measures,
with the implication that only a limited
power of review can be exercised by the
Court.

31. I do not think that that approach is alto­
gether correct. It is of course correct to say
that, where the Community authorities have
to choose between different measures, which
may involve competing policy objectives,
they must be accorded a wide measure of
discretion. In such cases it is certainly not for
the Court to substitute its own assessment
for theirs. Where however the adoption of
the contested Community measure is made
conditional upon certain findings of fact, the
Court must in my opinion review those
findings carefully, even if it will not normally
hold such a measure unlawful unless it finds16 — See the Eurostat figures at Annex 1 to the Commission's

observations.
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that there has been a manifest error in the
assessment of the facts.

32. Both situations may arise in the same
case, but they can and should be distin­
guished. Thus in Wuidart and Others the
Court said:17

'However, with regard to judicial review of
compliance with the conditions for imple­
menting that prohibition [the prohibition
against discrimination], it must be stated
that, inmatters concerning the common agri­
cultural policy, the Community legislature
has a broad discretion which corresponds to
the political responsibilities imposed upon it
by Articles 40 and 43 of the Treaty (see the
judgment of 11 July 1989 in Case
265/87 Schräder [1989] ECR 2237, paragraph
22). More specifically, where the Community
legislature is obliged, in connection with the
adoption of rules, to assess their future
effects, which cannot be accurately foreseen,
its assessment is open to criticism only if it
appears manifestly incorrect in the light of
the information available to it at the time of
the adoption of the rules in question.'

33. Further, as the Court has recently
held: 18

'Where the evaluation of a complex econ­
omic situation is involved, [the competent
authorities] enjoy a wide measure of discre­
tion. In reviewing the legality of the exercise
of such discretion, the Court must confine
itself to examining whether it discloses man­
ifest error or constitutes misuse of power or
a clear disregard of the limits of its discretion
on the part of that institution.'

34. On the present issue, the question is not
whether the Commission has exceeded the
limits of its discretionary powers, but
whether it has committed a manifest error. It
is relevant, on that question, in the light of
the above statements by the Court, that the
Commission had to act on the information
available to it at the time, and had to assess
both the existence or otherwise of a serious
disturbance to the market, and the more
speculative matter of whether the Commu­
nity market would in future be exposed to
serious disturbance. At the time of the adop­
tion of the protective Regulations the Com­
mission did not and could not have at its dis­
posal the detailed information contained in
the 1994 experts' report.

17 — Joined Cases C-267/88 to C-285/88 [1990] ECR I-435,
paragraph 14 of the judgment

18 — Joined Cases C-296/93 and C-307/93 France and Ireland νννν
CommissionCommissionCommissionCommission [[[[1996199619961996]]]] ECRECRECRECR I-795I-795I-795I-795,,,, paragraphparagraphparagraphparagraph 31313131....
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35. Moreover the Commission had to con­
sider whether imports of Polish frozen
strawberries would seriously disturb not
only the frozen strawberry market, but the
whole of the market for strawberries in the
Community to the extent that there is com­
petition between those products. 19 The
Commission therefore had to consider dis­
turbances, and the prospect of disturbances,
to the market in frozen strawberries, in
strawberries for processing, and the market
in strawberries generally.

36. In mid-1990 the Commission was faced
with the collapse of the Community's agree­
ment with Poland and a substantial increase
in imports of Polish frozen strawberries,
accompanied by a drop in price of both
Community and Polish imported frozen
strawberries. Binder's arguments concerning
unsatisfied Community demand are uncon­
vincing and do not explain the decreasing
prices. In a situation of unsatisfied demand,
an increase in price would be expected.

37. The Eurostat figures which the Commis­
sion has produced show a marked deteriora­
tion, in the course of the first six months of
1990, in three of the four factors which the
Commission had to take into account. Only
the quantities produced in the Community
remained stable; that was to be expected,
since there is a substantial time-lag between

planting and cultivation. Inmy opinion, the
Commission was entitled to conclude that
the Community market in frozen strawber­
ries was exposed or was likely to be exposed
to serious disturbances. The aim of protect­
ing the Community strawberry industry was
in principle consistent with Article 39 of the
Treaty. Thus the Commission was entitled to
take appropriate protective measures. The
imposition of a minimum import price was
in principle an appropriate means of accom­
plishing that aim, since it would have the
effect of cancelling out the price advantage
enjoyed by imported Polish strawberries,
thus striking at the cause of the disturbance.

38. Moreover, some of the statements in the
experts' report appear to be incorrect in the
light of the information available to the
Court. For example, the argument that the
increase in imports was caused by a reduc­
tion in the supply of Community frozen
strawberries is contradicted by theEurostat
figures supplied by the Commission. Those
figures show a slight increase in trade in fro­
zen strawberries within the Community in
the first six months of 1990, as compared
with the first six months of 1989, albeit at
the expense of a reduction in price (in order
to hold their own against the cheaper
imports). The report itself admits that at the
right price, Community fresh strawberry
production can be sold for processing.
Therefore, considering the strawberry mar­
ket as a whole, imports of cheap Polish fro­
zen strawberries could affect the market in
both fresh and frozen Community strawber­
ries, and could themselves lead to a reduction

19 — Case 95/80 Dervieu-Delahais ν Directeur Général des
Douanes et Droits Indirects [1981] ECR 317, paragraph 11
of the judgment.
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in cultivation (which may explain the fall in
production of frozen strawberries in the
Community in 1991 while the protective
measures were still in force).

39. Similarly, the point that the prices of
Community strawberries remained stable in
the years 1989 to 1993 must be seen in the
light of the protective measures taken by the
Commission: it suggests that those measures
achieved the aim of protecting the Commu­
nity market against disturbance.

40. The statement that the mean price of
imported Polish strawberries in 1990 and
1991 was higher than in 1989 also appears to
be incorrect. According to the Eurostat fig­
ures, the mean price of Polish frozen straw­
berries was lower in both 1990 and
1991 than in 1989, notwithstanding the pro­
tective measures.

41. Some of the arguments in the experts'
report are anticipated in a letter dated
3 August 1990 from the Waren-Verein der
Hamburger Börse e.V. (Commodities Asso­
ciation of the Hamburg Exchange) to the
Bundesministerium für Ernährung, Land­
wirtschaften und Forsten (Federal Ministry
of Food, Agriculture and Forestry), which
asks the German Government to intervene
to have the first protective Regulation sus­
pended. The letter does not contain any facts
which are not found in more detail in the
experts' report. The letter does make the fur­
ther argument that Community processors

had pre-existing contracts for imports at
prices which were compromised by the min­
imum import price. Although that argument
is not mentioned in the order for reference, it
is worth noting that the Court has pre­
viously dealt with the question of the legit­
imate expectations of traders in agricultural
products. In France and Ireland ν Commis­
sion the Court recalled: 20

'Furthermore, whilst the protection of legit­
imate expectation is one of the fundamental
principles of the Community, traders cannot
have a legitimate expectation that an existing
situation which is capable of being altered by
the Community institutions in the exercise
of their discretionary powers will be main­
tained; this is particularly true in an area
such as common organization of markets
which involves constant adjustments to meet
changes in the economic situation .... Traders
cannot therefore claim to have a vested right
to maintain an advantage which establish­
ment of a common market organization has
given them and which they have at a given
time enjoyed ...'.

42. I therefore conclude that it has not been
shown that the Commission made any man­
ifest errors of assessment. On the contrary, it

20202020 ———— CitedCitedCitedCited atatatat notenotenotenote 18181818....
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would appear that there was a genuine threat
of disturbance to the Community market,
and it cannot be said that the adoption of the
protective Regulations to counter such dis­
turbance was unreasonable, in the light of
the information available at the time.

InsufficientInsufficientInsufficientInsufficient reasoningreasoningreasoningreasoning

43. Binder argues that the protective Regula­
tions are invalid for failure to state the reas­
ons on which they are based as required by
Article 190 of the Treaty. It alleges that the
Commission did not consider the position of
the strawberry market as a whole and did
not make it clear whether the individual cri­
teria in Article 1 of the implementing Regu­
lation were considered.

44. The Court has consistently held that the
statement of grounds required by Arti­
cle 190 of the Treaty must disclose the reas­
oning followed in such a way as to enable
persons concerned to defend their rights and
the Court to exercise its supervisory jurisdic­
tion. However, details of all factual and legal
aspects do not need to be given and account
must be taken of practical realities and the
time available for making the decision.
Moreover, the requirement to state reasons
must be assessed with regard not only to the
wording of the measure in issue but also to

its context and to all the legal rules govern­
ing the matter in question. 21

45. In the present case the recitals to the first
protective Regulation cite the failure of the
price level agreement and the increase in vol­
ume and drop in price of imports of Polish
frozen strawberries. The preamble states that
frozen strawberries are imported at prices
significantly below the prices at which Com­
munity products can be marketed, and that
in those circumstances the Community mar­
ket is exposed to serious disturbances which
might endanger the objectives set out in
Article 39 of the Treaty. The second protec­
tive Regulation contains similar reasoning.

46. In my opinion the decision to take pro­
tective measures is sufficiently reasoned in
both protective Regulations. As has been
shown above, the reasoning correctly identi­
fies the factors which justified the decision.
Moreover, as the present case demonstrates,
the reasoning fully enables persons con­
cerned to defend their rights and the Court
to exercise its supervisory jurisdiction.

21212121 ———— CaseCaseCaseCase C-350C-350C-350C-350////88888888 DelacreDelacreDelacreDelacre andandandand OthersOthersOthersOthers νννν CommissionCommissionCommissionCommission [[[[1990199019901990]]]]
ECRECRECRECR I-395I-395I-395I-395,,,, paragraphsparagraphsparagraphsparagraphs 15151515 andandandand 16161616 ofofofof thethethethe judgmentjudgmentjudgmentjudgment
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ProportionalityProportionalityProportionalityProportionality

47. The protective Regulations are subject
not merely to the general principle of pro­
portionality, but also to the particularly
stringent proportionality test laid down in
Article 2(2) of the implementing Regulation.
According to that provision, measures may
be adopted 'only to such extent and for such
length of time as is strictly necessary'. 22

Binder submits that the measures adopted by
the Commission do not comply with those
requirements.

48. Before examining Binder's specific argu­
ments I would point out that, in general, the
effect which the protective measures had on
imports from Poland do not suggest that
those measures were disproportionate. The
Eurostat figures produced by the Commis­
sion show that in 1990 and 1991 imports of
frozen strawberries continued to rise sub­
stantially, notwithstanding the minimum
import price system. 23 On average, more­
over, the system did not lead to an increase
of the price of those imports compared with
the prices charged in 1989.

49. I now turn to the three specific argu­
ments advanced by Binder under the head of
proportionality.

(i) Differentiation as to quality

50. Binder argues that in the first protective
Regulation the Commission should have
fixed different minimum import prices for
different quality classes of frozen strawber­
ries. The Commission did indeed make such
a differentiation in the second protective
Regulation. The experts' report says that the
majority of Polish imports were of class II
strawberries which are 20% to 30% cheaper
than class I strawberries.

51. The Commission however states that the
agreement with Poland had set an average
price and therefore quality certification had
not been required (high quality imports bal­
ancing low quality imports to arrive at the
average price), and that in July 1990 there
was no reliable system for certifying the
quality of Polish strawberries. From 1 Janu­
ary 1991 there was a system of official qual­
ity certificates and the Commission replaced
the first protective Regulation with the sec­
ond protective Regulation which set different
minimum import prices for two different
quality classes. At the hearing Binder dis­
puted that no quality certification was avail­
able in July 1990. The Commission's reply

22222222 ———— SeeSeeSeeSee paragraphparagraphparagraphparagraph 36363636 ofofofof mymymymy OpinionOpinionOpinionOpinion inininin CaseCaseCaseCase C-24C-24C-24C-24////90909090 WernerWernerWernerWerner
FaustFaustFaustFaust [[[[1991199119911991]]]] ECRECRECRECR I-4905I-4905I-4905I-4905,,,, CaseCaseCaseCase C-25C-25C-25C-25////90909090 Wünsche [1991]
ECR 1-4939 and Case C-26/90 Wünsche [1991] ECR
1-4961.

23 — In 1989 imports amounted to 21 985 tonnes; in 1990:
41 540 tonnes; in 1991: 62 934 tonnes.
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was to say that at that stage it was not
possible for the Commission to rely on any
quality certification system which would
have been available.

52. I accept the Commission's argument that
it was not required to set different minimum
import prices for the various qualities of fro­
zen strawberries if that proved impracticable.
Article 2(2) of Regulation No 521/77 auth­
orized, but did not require, the Commission
to differentiate. 24 The Commission could set
a single minimum import price in the first
protective Regulation, and set it at a level
sufficiently high to prevent substantial
imports of lower quality strawberries.

(ii) Use of the 'green' rate of currency
conversion

53. The first protective Regulation was silent
as to the rate at which the minimum import
price should be converted into the currency
of the importing Member State in order to

make the comparison with the actual import
price. By virtue of Regulation No 1676/85,25

agricultural exchange rates were automati­
cally applicable.

54. The Commission set the minimum
import price at the same level as that
previously agreed as an average price in
the agreement with Poland. That had
been 88 ECU/100 kg, which at the market
rate on 1 August 1990 was equivalent
to 181.90 DM/100 kg. However, the
minimum import price was set at
88 'green' ECU/100 kg, equivalent to
206.02 DM/100 kg. Thus, in its operation in
Germany, the first protective Regulation set
the minimum import price 13.3% above the
previous average price (although the increase
appears to have been far less in other Mem­
ber States), whereas over the previous four
years the average price had increased by, on
average, only 1.4% per year. The aim of the
first protective Regulation was stated to be
'to exclude the marketing of imported prod­
ucts at abnormally low prices'. 26

55. Binder, supported by the experts' report,
argues that 'imported products at abnor­
mally low prices' would be expected to be
cheaper than the previously agreed average

24 — See my Opinion of 14 March 1996 in Case C-295/94 Firma
Hiipeden & Co. KG ν Hauptzollamt Hamburg-Jonas
[1996] ECR I-3375, and Case C-296/94 Bernhard Pietsch ν
HauptzolLmt Hamburg-Waltershof [1996] ECR 1-3409,
paragraph 56.

25 — Cited at note 5.
26 — Sec the third recital to the first protective Regulation.
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prices, which allowed for imports at both
higher and lower prices.

56. The Commission points out that the
price rise was intentional: there had been no
price rises under the previous agreements
with Poland since 1988, the aim was to
encourage higher quality imports, and the
previous real prices had been higher than the
average prices agreed with Poland.

57. That the minimum import price was not
set at too high a level is in my view sup­
ported by the fact that imports from Poland
have continued to rise from 1990 to 1993, as
is shown by the' Eurostat figures annexed to
the Commission's observations. The Com­
mission was not in any way required to
maintain the average price level under the
previous agreements. It could set the mini­
mum price at a level appropriate for protect­
ing the Community market, and the subse­
quent evolution in imports from Poland
shows that the level chosen was indeed
appropriate.

(iii) Duration

58. Finally, Binder argues that the protective
Regulations lasted too long because the value
of imported produce from Poland rose above

100 ECU/100 kg as early as the fourth quar­
ter of 1990.

59. The Commission states that that price
increase merely shows that the protective
measure was having the intended effect. The
Commission argues that, in the absence of an
agreement with Poland on import prices, the
suspension of the measure would have led to
a fresh disturbance to the Community mar­
ket. When the second protective Regulation
expired it was replaced by an agreement with
Poland on minimum import prices of straw­
berries destined for processing, which is still
in force today.

60. In my opinion, given that the import
price of frozen Polish strawberries did not
increase on average during the period of
operation of the Regulations as compared
with the period before the imposition of
protective measures 27 and in the absence of
an agreement with Poland, the protective
Regulations were not of a disproportionate
duration.

27 — Sec Annex 1 to the Commission's observations.
1989 —monthly average ECU 86.1, weighted average (by
volume) ECU 86.1
1990 — monthly average ECU 80.0, weighted average (by
volume) ECU 76.4
1991 — monthly average ECU 76.5, weighted average (by
volumevolumevolumevolume)))) ECUECUECUECU JJJJ 76767676....3333

I - 2893



OPINION OF MR JACOBS — CASE C-205/94

Conclusion

61. Accordingly, I am of the opinion that the questions referred by the Finanzger­
icht should be answered as follows:

(1) Consideration of the questions referred has disclosed no factor of such a kind
as to affect the validity of Commission Regulation (EEC) No 2198/90 of
27 July 1990 on protective measures applicable to imports of frozen strawber­
ries, frozen raspberries, provisionally preserved strawberries and provisionally
preserved raspberries originating in Poland for the entire period of its appli­
cation until 31 December 1990.

(2) Consideration of the questions referred has disclosed no factor of such a kind
as to affect the validity of Commission Regulation (EEC) No 3797/90 of
21 December 1990 on protective measures applicable to imports of certain
semi-processed red fruits originating in Poland and Yugoslavia or of Commis­
sion Regulation (EEC) No 810/91 of 27 March 1991 or Commission Regu­
lation (EEC) No 2152/91 of 22 July 1991 which extended the period of appli­
cation of Regulation No 3797/90 to 31 July 1991 and 25 September
1991 respectively.
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