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I — Introduction

1. In the early days of the welfare state, cer-
tain areas of the economy were set apart from
the free market philosophy with the aim of re-
ducing the distance between the ‘dominated
lebensraum (living space)’ and the ‘effective
lebensraum’* Inspired by ideals which went
beyond the strictly economic — enshrined in
the time-honoured continental legal concept
of service public — state intervention in some
sectors was intensified, monopolies were cre-
ated and regulation was increased.

2. Since the Single European Act, when com-
petition was installed as the new deity on ‘the
altar of political ideas, public service has be-
come an obstacle to be overcome in the name
of a liberalisation on which all hopes were
pinned.?

1 — Original language: Spanish.

2 — Using the terminology coined by Forsthoff, in his theory
of Daseinsvorsorge or ‘provision of subsistence’ (Forsthoft,
E., Sociedad Industrial y Administracion Publica, Escuela
Nacional de Administraciéon Publica, Madrid 1967 (1958)).

3 — As Fernandez, T.R. so expertly points out in ‘Del servicio
publico a la liberalizacién desde 1950 hasta hoy, Revista de
Administracion Piiblica, no 150, September-December 1999,
pp. 57 to 73.

3. The creation of an open market is the first
step of this policy, but once barriers have
been removed there remain certain require-
ments which the market alone is not able to
meet. Hence the origins of public interven-
tion, in the form of ‘services of general inter-
est’ and ‘public service obligations] imposed
by the authorities on undertakings in liberal-
ised sectors in order to safeguard public in-
terests which, because they are inalienable,
cannot be left to market forces to take care of.

4. It is the great challenge of economic law
today to define the limits of this state activity.
So far, the question has only arisen in connec-
tion with the existence of exclusive rights or
the financing of these services and rarely in
relation to public service obligations. It is pre-
cisely this aspect with which the present ref-
erence for a preliminary ruling is concerned.

5. Since the 19th century gas has had a special
importance in the development of modern
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societies. Literature reflects the suspicion
initially aroused by gas* and the impact that
it later had,® until it became part of everyday

4 — In his novel La femme au collier de velours, written in 1846,
Alexandre Dumas describes how ‘Nodier had a horror ... of
all new inventions in general. Gas made him furious; steam
exasperated him. He discovered an infallible sign of the
speedy end of the world in the destruction of the forests and
the exhaustion of the coal mines’ (Monsieur de Chauvelin’s
will, to which is added The woman with the velvet necklace,
J.M. Dent & Co., London, 1897, p. 166).

5 — One of the earliest applications of gas was discovered by the
Frenchman Montgolfier with the ascent of his famous bal-
loon using the ‘levity’ of hydrogen:

In 1833 Mariano José de Larra wrote three articles, all under
the same title of ‘Ascensidn aerostética’ (ascent in a balloon)
(Articulos completos, RBA and Instituto Cervantes). In the
first (pp. 482 et seq.) he describes the attempt by the Span-
iard Garcia Rozo to launch a balloon from the parterre of the
Retiro in Madrid on 28 April 1833 before the king and queen,
amidst great excitement. The experiment failed for various
reasons, including rain. In the second article (pp. 546 et seq.)
the account focuses on another attempt by Garcia Rozo in
the Plaza de Oriente a few days later in which he failed to fill
the balloon, re-enacting the scene where Don Quixote and
Sancho, mounted on Clavileno, think they are flying through
the region of fire as the bellows from the Duke’s house are
gently blown. In the third, shorter, article, which is not
included in the cited work, he again refers to the Plaza de
Oriente debacle.
Later on, gas is seen as a modern development:
In La Reliquia, José Maria Eca de Queir6s has the protag-
onist ask: ‘Had I irrevocably lost my identity as Raposo, a
Catholic Bachelor of Law, contemporary of gaslight and The
Times, and become a man of classical antiquity, of the time
of Tiberius?’ (The Relic, translated by Aubrey F. G Bell, Max
Reinhardt, London, 1954, p. 148).
Finally, gas becomes part of daily life, lighting streets and
omes:
In Le Bal (translated by Sandra Smith, Vintage Books,
London, 2007, p. 7), Irene Nemirovsky relates how the
mother of the main character, Antoinette, would read
novels, leaning over below a large, round, frosted glass lamp
in which the gas burnt sputteringly; and on p. 28 she writes
of Antoinette bumping into the lamplighter one nightfall in
Paris as he touched the streetlamps one after the other with
his long stick, making them burst into flame.
Recently, Ana Maria Matute, winner of the Planeta, Nadal
and Catfé de Gijon prizes and candidate for the Nobel prize,
has written in Paraiso inhabitado (Destino, Barcelona, 2008,
p. 1) of the lamplighter who, at dusk during the years leading
up to Spain’s Second Republic, ‘would go about using a long
pole to light little, tremulous, bluish flames within the gas
street lamps.
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life, as shown by Pérez Galdés.® Directive
2003/55/EC” provides that the gas market
shall be entirely opened up from 1 July 2007
and the Tribunale Administrativo Regionale
della Lombardia (Regional Administrative
Court, Lombardy) is asking whether, after
this date, the Italian authorities can intervene
on an exceptional basis in the setting of gas
prices in a situation where there is a de facto
absence of competition.

6. If public service can be defined, as noted
by the French Conseil d’Etat,® as ‘the exten-
sion of the market by other means, where
the market has failed, and not the other
way around, then, in a situation of dimin-
ished competition, the state would have to
intervene in order to mitigate the effects of
this difficult situation. Yet state involvement
in the market must be limited so as not to
postpone true liberalisation indefinitely, and
should focus on the protection of the rights
of the consumer.

6 — Simon Palmer, M. del C., ‘El gas en la obra de Galdés, Actas
del 1V Congreso internacional de estudios galdosianos de
1990, Cabildo Insular de Gran Canaria (ed.), Las Palmas,
1993, vol. II, pp. 565 et seq., contains numerous passages
from Episodios Nacionales, Fortunata y Jacinta, Tormento,
La Desheredada and Doria Perfecta.

7 — Directive 2003/55/EC of the European Parliament and of the
Council of 26 June 2003 concerning common rules for the
internal market in natural gas and repealing Directive
98/30/EC (O] 2003 L 176, p. 57).

8 — ‘Rapport public du Conseil d’Etat, 1994, Considérations
générales: Service public, services publics : déclin ou renou-
veau, Etudes et Documents No 46, Paris, 1995.
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II — Legal framework

A — Community law: Directive 2003/55

7. Directive 2003/55 seeks to complete the
internal market in natural gas.

8. As noted in Recital 2 in the preamble to
that directive, experience in respect of
Directive 98/30/EC,° which is repealed by
the 2003 directive, has shown the benefits
that would result from the creation of such
a market, while highlighting the significant
shortcomings that remain and the possibili-
ties for improvement in the functioning of
the market, notably through ‘concrete pro-
visions ... to ensure a level playing field and
to reduce the risks of market dominance and
predatory behaviour, ..., and ensuring that
the rights of small and vulnerable customers
are protected’

9. Recital 18 in the preamble to Directive
2003/55 concerns one of the key aspects of
the liberalisation process: the ability of gas

9 — Directive 98/30/EC of the European Parliament and of the
Council of 22 June 1998 concerning common rules for the
internal market in natural gas (O] 1998 L 204, p. 1).

customers to choose their supplier freely. The
directive adopts a phased approach to achiev-
ing this objective, coupled with a deadline, in
order to enable undertakings to adjust and to
ensure the protection of the interests of cus-
tomers and their real and effective right to
choose a supplier.

10. Recital 26 concerns measures taken by
Member States to achieve high levels of ‘pub-
lic service in the Community; specifying that
they should be regularly notified to the Com-
mission and that they differ ‘according to
households and small and medium sized en-
terprises. Recital 27 refers to public service,
stating that it is a ‘fundamental requirement’
of the directive, which should specify ‘com-
mon minimum standards, ... which take into
account ... consumer protection, security of
supply, environmental protection and equiv-
alent levels of competition in all Member
States. It also emphasises that such require-
ments must be interpreted taking into ac-
count national circumstances and subject to
the observance of Community law.

11. Pursuant to Article 2(25), the directive
defines ‘household customers’ as meaning
those customers purchasing natural gas for
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their own household consumption and, pur-
suant to Article 2(28), it defines ‘eligible cus-
tomers’ as meaning those customers who are
free to purchase gas from the supplier of their
choice, within the meaning of Article 23 of
the directive. Article 23(1)(c) requires Mem-
ber States to ensure that, from 1 July 2007, all
customers are eligible customers.

12. Article 3 of the directive relates to public
service obligations and customer protection.
Article 3(1) requires Member States to ensure
that ‘natural gas undertakings are operated in
accordance with the principles of this Dir-
ective with a view to achieving a competitive,
secure and environmentally sustainable mar-
ket in natural gas’ and states that they must
not ‘discriminate between these undertakings
as regards either rights or obligations’

13. However, the foregoing is ‘without
prejudice to paragraph 2’ of Article 3, which
provides that ‘having full regard to the
relevant provisions of the Treaty, in particu-
lar Article 86 thereof, Member States may
impose on undertakings operating in the
gas sector, in the general economic interest,
public service obligations which may relate
to ... price of supplies ... Such obligations
must be clearly explained, transparent, non
discriminatory, verifiable and must guarantee
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equality of access for EU gas companies to na-
tional consumers.

14. Article 3(3) introduces a requirement to
protect consumers, and to pay particular at-
tention to the most needy: Member States
must protect final customers and ensure ade-
quate levels of consumer protection, particu-
larly of vulnerable customers, including help-
ing them to avoid disconnection, in particular
with respect to transparency regarding gen-
eral contractual terms and conditions, infor-
mation and dispute settlement mechanisms.
Member States should ensure that eligible
customers are able to switch to a new sup-
plier. As regards at least household custom-
ers, these measures should include those set
out in Annex A."

15. Pursuant to Article 3(6), Member States
shall, ‘upon implementation of this Directive,
inform the Commission of all measures adopt-
ed to fulfil public service obligations, includ-
ing consumer and environmental protection,

10 — Paragraph g of Annex A refers to measures ‘to ensure that
customers ... connected to the gas system are informed
about their rights to be supplied, under the national le-
gislation applicable, with natural gas of a specified quality
at reasonable prices’
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and their possible effect on national and inter-
national competition; irrespective of whether
such measures represent a derogation from
the provisions of the directive.

B — The relevant Italian law

16. Just a few days before 1 July 2007, which
was the deadline for completing the liberal-
isation of the gas market under Article 23 of
Directive 2003/55, Italian Decree-Law No 73
of 18 June 2007 was adopted, giving the Au-
torita per l'energia elettrica e il gas (Regula-
tory Authority for Electricity and Gas) the
power to set ‘reference prices’ for the sale of
gas to certain customers, even after the mar-
ket had been fully opened up.

17. The Decree-Law was converted into
Law No 125 of 3 August 2007, Article 1(3) of
which provides that:

“To comply with the Community law provi-
sions on universal service, the Autorita per

l'energia elettrica e il gas shall impose stand-
ard terms for the supply of the service and
establish, on a transitional basis and based
on the actual costs of the service, reference
prices ... for supplies of gas to domestic cus-
tomers, which distributors or suppliers shall,
within the scope of their public service ob-
ligations, incorporate into their commer-
cial offers (providing also the possibility of a
choice between different tariff and time-band
packages). ... without affecting the powers of
supervision and intervention of the Autorita
per lenergia elettrica e il gas to protect the
rights of consumers, particularly in cases of
verified and unjustified price increases and
variations in the terms of service to custom-
ers who have not yet exercised the right of

choice’"

18. The Italian court making the reference
takes the view that this provision provides ‘a
legislative basis for the exercise beyond 1 July
2007 of the regulatory power of the Authority
in relation to the price of gas’

11 — The drafting of Article 1(3) of the Decree-Law differed
slightly from that of the same article in the converting Law,
which further specified that the power of the Autorita is
transitional.
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III — The main proceedings and the ques-
tion referred for a preliminary ruling

19. On 29 March 2007 the Autorita per
l'energia elettrica e il gas adopted Decision
No 79/07 revising the economic terms for the
supply of gas for the period between 1 Janu-
ary 2005 and 31 March 2007 and establish-
ing criteria for future revisions of such terms.
Paragraph 1.3.1 of the decision provides that
the calculation formulae approved for the re-
vision of the variable wholesale cost would
apply until 30 June 2008; paragraph 1.3.2 al-
lows the Autorita to determine whether the
conditions are met for this power to be ex-
tended until 30 June 2009.

20. Federutility, Assogas, Libarna Gas SpA.,
Collino Commercio SpA, Sadori Gas SpA.,
Egea Commerciale, E.On Vendita srl and
Sorgenia SpA (which are undertakings and
associations of undertakings operating in
the Italian natural gas market) have brought
five actions challenging Decision No 79/07
and other subsequent decisions of the Au-
torita (Decision Nos 80/07, 158/07, 242/07
and 346/07).12

21. The main argument put forward by them
concerns a supposed breach of Directive

12 — Cases 1276/07, 1279/07, 1285/07, 1359/07 and 1490/07.
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2003/55, pursuant to which the gas sector was
to have been entirely liberalised from 1 July
2007. The applicants maintain that in order
to ensure that, as from that date, all custom-
ers can freely choose their supplier, gas prices
must be determined exclusively by supply
and demand, without interference from the
authorities. They therefore claim that, after
the second quarter of 2007, the ‘reference
prices’ (which were introduced under Deci-
sion No 79/07) contravene Community law.

22. The fourth Chamber of the Tribunale
Administrativo Regionale della Lombardia,
before which these actions have come, has
taken the view that the resolution of the case
depends on the interpretation of Directive
2003/55 and has referred the following ques-
tions to the Court of Justice for a preliminary
ruling pursuant to Article 234 EC:

‘On a proper interpretation, in accordance
with the principles enshrined in the EU
Treaty, of Article 23 of Directive 2003/55/EC
of the European Parliament and of the Coun-
cil of 26 June 2003, which regulates the open-
ing up of the gas market, is it contrary to
that provision and to the principles of Com-
munity law for a national provision (and
measures adopted in pursuance thereof) to
maintain in effect after 1 July 2007 the power
of the national regulatory authority to set
reference prices for the supply of natural
gas to domestic customers (an open-ended
category not defined in the legislation and
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which does not of itself entail particular cir-
cumstances of socio-economic disadvantage
such as might justify the setting of such refer-
ence prices), which distributors or suppliers,
within the scope of their public service obli-
gations, are bound to include in their com-
mercial offers?

Or is the provision in question (Article 23)
to be read in conjunction with Article 3 of
Directive 2003/55/EC (which provides that
Member States may impose on undertak-
ings operating in the gas sector, in the gen-
eral economic interest, public service ob-
ligations which ... relate ... to the price of
supplies) as meaning that it is not contrary to
those provisions of Community law for a na-
tional provision which, having regard to the
particular circumstances of the market, still
characterised by an absence of conditions of
“effective competition’; at least in the whole-
sale sector, to allow a public authority to set
a reference price for natural gas which has to
be quoted by every supplier in its commer-
cial offers to its domestic customers within
the scope of the universal service concept,

despite the fact that all customers [are] treat-
ed as “free”?

IV — The procedure before the Court of
Justice

23. The request for a preliminary ruling was
lodged at the Registry of the Court of Justice
on 20 June 2008.

24. Federutility, Libarna Gas SpA, Sorgenia
SpA and Assogas have submitted written ob-
servations, as have the Commission and the
Polish, Estonian and Italian Governments.

25. In a document appended to the notice
to attend the hearing, the parties to the main
proceedings and the Italian Republic were
asked whether the requirement to state ‘refer-
ence prices’ for supplies of natural gas to do-
mestic customers in commercial offers means
that undertakings are obliged to offer and ap-
ply these prices to their customers and that,
consequently, they are prohibited from enter-
ing into contracts on the basis of different tar-
iffs, or whether those prices are purely indica-
tive. They were also asked about the scope of
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this requirement and requested to give infor-
mation on whether the customers involved
are private individuals only, to the exclusion
of legal persons. Federutility, Libarna Gas
SpA, Sorgenia SpA, Assogas and the Italian
Government have each replied to the Court
of Justice in documents dated July 2009.

26. At the hearing held on 8 September 2009,
the representatives of Federutility, Assogas,
Libarna Gas SpA, Sorgenia SpA, the Commis-
sion, the Italian Government and the
Estonian Government presented oral submis-
sions.

V - Preliminary remarks: price interven-
tion in a context of formal competition

A — The absence of genuine competition in the
gas market

27. The process of liberalising the energy sec-
tor which started with Directives 96/92/EC "
and 98/30/EC was considerably hastened

13 — Directive 96/92/EC of the European Parliament and of the
Council of 19 December 1996 concerning common rules
for the internal market in electricity (O) 1997 L 27, p. 20).
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by the adoption of Directives 2003/54/EC ™
and 2003/55/EC, which opened up the elec-
tricity and gas markets for all non-domestic
customers from 1 July 2004 and for all con-
sumers, without distinction, from 1 July
2007.%

28. It was for the Member States to make this
ambitious agenda a reality. Progress has, how-
ever, been very uneven. So stated the Com-
mission in its Communication to the Council
and the European Parliament of 10 January
2007,'® which recognises that, although ‘the
basic concepts of the internal energy market
have become embedded in terms of the legal
framework, institutional arrangements and
the physical infrastructure ..., meaningful
competition does not exist in many Member
States. Often customers do not have any real
possibility of opting for an alternative sup-
plier’ and, in general, a high degree of con-
fidence in the internal market does not yet
exist.

14 — Directive 2003/54/EC of the European Parliament and of
the Council of 26 June 2003 concerning common rules for
the internal market in electricity and repealing Directive
96/92/EC (O] 2003 L 176, p. 37).

15 — Article 21 of Directive 2003/54 and Article 23 of Directive
2003/55.

16 — Communication on the prospects for the internal gas and
electricity market (COM(2006) 841 final).

17 — In fact, as pointed out by Peter Cameron, ‘[t]he benefits
of liberalization of energy markets have so far been less
obvious than had been anticipated: lower prices are not
necessarily an effect of liberalization, nor is a decline in
state interference; the market power of incumbents has
increased and the entry of new players into the electricity
and gas markets has taken on a “waiting for Godot” aspect’
(Cameron, P, Legal aspects of EU energy regulation. Imple-
menting the New Directives on Electricity and Gas Across
Europe, Oxford University Press, 2005, p. 36).
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29. Mindful that the liberalisation process is
incomplete, the Commission has adopted a
‘third energy package’ with a view to address-
ing the shortcomings of the current provi-
sions. This includes a proposal for amending
Directive 2003/55 which suggests, for exam-
ple, the effective separation of supply and pro-
duction activities from network operation. '®

30. The Commission sees intervention in gas
(and electricity) pricing as simultaneously
one of the causes and one of the effects of the
current lack of competition in the energy sec-
tor. On the one hand, the Commission puts
‘regulated prices preventing entry from new
market players’ among the main deficiencies
observed in the transposition of the recent
directives. '’ On the other, it goes on to say that
such shortcomings mean that ‘incumbent
electricity and gas companies largely main-
tain their dominant positions®, which has "led
many Member States to retain tight control
on the electricity and gas prices charged to
end-users. Unfortunately this is often a ser-
ious constraint on competition’*

18 — Proposal for a Directive of the European Parliament and of
the Council amending Directive 2003/55/EC (COM(2007)
529 final).

19 — Communication of 10 January 2007, paragraph 1.3.

20 — Communication of 10 January 2007, paragraph 1.4.

31. Coexistence of open energy markets and
regulated prices is quite common among EU
Member States; according to the Commis-
sion report of 15 April 2008,?' it exists ‘in one
third of the gas markets ... and more than half
of the electricity markets. For most Member
States with price regulation, regulation is not
limited to small customers — all customer
segments can be supplied at regulated prices.

32. This situation matches that of the Italian
gas sector. As the Italian Government has ex-
pressed in its statement of written observa-
tions, the national gas market is characterised
by the pre-eminent role of Eni, an undertak-
ing which simultaneously has a monopoly
on gas imports, owns most of the transport
network, has a totally dominant position with
regard to production and is the main whole-
saler. This absence of competition in the
wholesale market has allowed the continued
existence of local retail monopolies, which
are frequently vertically integrated with the
operators of the distribution network. In this

21 — Report from the Commission to the Council and the Euro-
pean Parliament on progress in creating the internal gas
and electricity market (COM(2008) 192 final).
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situation, it is very difficult for other suppliers — (1) It sets ‘reference prices’ for the supply
to enter the market: firstly because they would of natural gas which distributors or sup-
be obliged to purchase gas from Eni, which pliers are required to incorporate ‘into
would impose its own terms, thus reducing to their commercial offers (providing also
a minimum any profit margins; and secondly the possibility of a choice between differ-
because of the difficulty of competing locally ent tariff and time-band packages).

with vertically integrated operators.

In response to enquiries made of the
parties to the main proceedings and the
Italian Government regarding the scope
of this obligation, the former reply de-
nying that such ‘reference prices’ are
merely indicative. They argue that, in
practice, gas undertakings cannot offer
their customers different and more at-
tractive prices than those indicated by
the Autorita, whose ‘reference prices’
are already below the European average.

B — Regulation of the price of supplies in con-
ditions of absence of competition

33. It was these circumstances, together with Taking into account the fact that, in ad-
rising oil prices on the international markets, dition, suppliers have to offer and apply
which led the Italian authorities to take the ac- such protected prices to a large number
tion now in dispute. To prevent the increased of consumers, the conclusion must be,
cost of the raw material having a negative according to the applicants in the main
impact on consumers, it took the decision to proceedings, that the option of other
extend the power of the Autorita per 'energia pricing is purely theoretical. >

elettrica e il gas to set ‘reference prices’ for the
supply of natural gas to domestic customers
even after 1 July 2007, the date on which the
Italian gas market was liberalised under the
legislation transposing Directive 2003/55.

— (2) The ‘reference prices’ are calculated
on the basis of ‘the actual costs of the

34. Under Article 1(3) of the Italian Law of

i _ 22 — Statement submitted by Federutility dated 31 July 2009,
3 Al_'lguSt 2007, the Power at issue has the fol points 7 to 9; and that submitted by Sorgenia dated 31 July
lowmg characteristics: 2009, paragraph 1.
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service! According to the information
on the file, the economic terms set by
the Autorita derive from the aggregate
of four elements: the cost of distribu-
tion, the cost of transport and storage,
a variable amount relating to retail sale
and a further variable amount relating
to the cost of acquiring the raw material,
including the cost associated with the
wholesale purchase of gas. The dispute
in this case revolves around the calcula-
tion of the last component, since, unlike
in the wholesale market, where gas prices
follow the trajectory of oil prices, retail
gas prices are protected by a ‘safeguard
clause; used by the Autorita to prevent
the full cost of the raw material being
recouped when it is very high. Thus,
gas suppliers are obliged to charge their
customers a price which does not fully
reflect the amount paid for the raw ma-
terial. To prevent the economic burden
of the transaction falling exclusively on
these undertakings, the Autorita has re-
quired wholesalers to renegotiate their
gas sales contracts. *

(3) As far as the scope of such ‘refer-
ence prices’ is concerned, Article 1(3) of
the Decree-Law requires only that these
should be offered to ‘domestic custom-
ers. The order for reference calls this

23 — In this regard, see pp. 5 and 6 of the statement of written

observations submitted by Sorgenia SpA.

category of consumers ‘open-ended’; the
Commission suggests, to the contrary,
that ‘reference prices apply to families
and to homes in centrally heated build-
ings which use less than 200000 cubic
metres per year.

More specifically, the replies given by
the parties to the main proceedings and
the Italian Government at the end of July
2009 and the oral statements made at the
hearing indicate that the requirement to
maintain ‘reference prices’ affects two
classes of consumers:

(a) final customers who were already
eligible customers prior to 1 January
2003 (because their annual gas con-
sumption was in excess of 200000
cubic metres or for other reasons)
and who had not yet entered into a
new gas supply contract;

(b) final customers whose annual gas
consumption was less than 200000
cubic metres.
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The applicants in the main proceedings
alleged at the hearing and in the docu-
ments of July 2009 that both categories
of final customers are made up of both
private individuals and undertakings,
including legal persons.* They cite
Article 4 of Decision No 64/09 of the
Autorita, which extended the application
of protected prices to property owners’
associations, even where the owner of
the point of distribution is a manage-
ment company. Nevertheless, Article 5 of
Decision No 64/09 emphasises that final
customers who have not entered into
new contracts and who are not private
individuals continue to fall within the
protection until 30 September 2009 or
until 30 September 2010 if their annual
consumption does not exceed 200000
cubic metres.

The Italian Government argues, to the
contrary, that the system of ‘reference
prices’ applies only to private individuals.

(4) The Decree-Law, as converted into
law by the Italian parliament, states that
the power of the Autorita to set prices is
of a transitional nature, thus amending

24 — Statements submitted by Federutility dated 31 July 2009,

points 12 and 13; and by Sorgenia SpA dated 31 July 2009,
point 2.
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the original wording of the Decree-Law,
which did not mention this aspect.

At the hearing, the applicants argued
that the power to set prices is insuffi-
ciently transitional in nature, since a cut-
off point for exercising it was never laid
down. In this regard they refer to the re-
cent Law No 99 of 23 July 2009, which, in
their view, grants the Autorita a general
regulatory power without any limitation
in time whatsoever.

— (5) Finally, the Italian legislature adds
that ‘reference prices’ are established
‘within the scope of their public service
obligations’ and in order to ‘comply with
the Community law provisions on uni-
versal service.

35. The Tribunale Administrativo Regionale
della Lombardia is asking the Court of Justice
whether, in a market which is liberalised, as in
the case of gas, but where there is a lack of ef-
fective competition, state intervention of this
nature is contrary to Article 23 of Directive
2003/55 or whether it falls within Article 3.
Both provisions should therefore be analysed.
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VI — Analysis of the question referred

A — Article 23 and price liberalisation

36. The creation of an internal market in nat-
ural gas, which is the prime objective of Dir-
ective 2003/55, requires complete liberalisa-
tion.

37. The Community legislature soon real-
ised that the opening up of the market would
have to be undertaken gradually. The starting
point was markets which were highly regulat-
ed, wholly national and often subject to mo-
nopolies.” The challenge was to turn them
into a single, entirely free European market
in which all consumers would be able to buy
gas from the supplier of their choice. Dir-
ective 98/30 was a tentative first step, fol-
lowed by Article 23 of Directive 2003/55,
which set out a step-by-step timetable to-
wards ensuring that all customers, including
domestic customers, were eligible.?

38. The time-limit for attaining this goal was
1 July 2007. To achieve it required the re-
moval of barriers which might hinder

25 — Frequently, state-owned monopolies.
26 — Within the meaning of Article 2 of the directive.

competition in the gas market, including price
intervention to the extent that it constitutes a
disincentive to investment. Article 3(1) of the
directive obliges Member States to ‘ensure ...
that ... natural gas undertakings are operated
in accordance with the principles of this Di-
rective with a view to achieving a competi-
tive, secure and environmentally sustainable
market in natural gas’

39. In view of the terms of the directive, and
of its obvious liberalising motive, it would
seem difficult to argue, as the Polish Govern-
ment does in its statement of written obser-
vations, that the setting of prices purely by
supply and demand is not a prerequisite for
ensuring the right to a free choice of supplier.
In fact, neither Article 23 nor any other pro-
vision in the directive expressly requires the
Member States to allow prices for supplies
to be established by the free operation of the
market, and, in theory, it remains open to de-
bate whether such a measure would always be
beneficial for the consumer.

40. It is significant, however, that the Com-
munity legislature contemplates the regula-
tory authorities approving gas transmission
and distribution tariffs (Article 25(2) of the
directive), and, when it comes to establishing
the price of supplies, sees this merely as an
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exceptional power within the framework of
public service obligations (Article 3(2)).

B — Article 3 and public service obligations

41. The fact that the market has been liberal-
ised does not necessarily mean that any inter-
vention in gas pricing is ruled out. Article 3
of the directive provides various routes for
legitimising the actions of Member States in
this regard.

42. Firstly, Article 3(2) allows them to ‘im-
pose on undertakings operating in the gas
sector, in the general economic interest, pub-
lic service obligations’ relating to the price of
supplies. Secondly, Article 3(3) charges the
Member States with adopting appropriate
measures to protect final customers, particu-
larly vulnerable customers, and to ensure a
high level of consumer protection.

43. Both paragraphs of Article 3 reflect the
multiple objectives of Directive 2003/55: to
establish an internal market in gas as a way
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of protecting the interests of undertakings
and consumers at the same time. Liberalisa-
tion, if it is not to be at any cost to individuals,
makes a certain amount of regulation neces-
sary when the market does not function ad-
equately. Public service obligations constitute
a method of structuring that exceptional state
intervention, even after the deadline of 1 July
2007.

44. By the time the second energy package
was adopted the formula was already well
tried and tested. Once the state-owned
monopolies? in the sector had been elimi-
nated and it was subject to the laws of the
market, certain requirements of general in-
terest still remained. With this aim, the Com-
munity legislature considered the possibility
of imposing public service and universal ser-
vice obligations, even in the first sectors to be
liberalised, such as the postal, transport and
telecommunications sectors. The Court of
Justice has specifically addressed these dero-
gations, particularly their funding, and has
held that the subsidies paid by way of ‘com-
pensation’ for public service obligations do
not constitute State aid *® if they meet certain
conditions. *

27 — Which, as Jones, C.W. writes in EU Energy Law, Volume I,
The Internal Energy Market, Second Edition, Claeys & Cas-
teels, Leuven, 2006, p. 223, ‘it was always assumed ... would
act in the public interest’

28 — Within the meaning of Article 87(1) EC.

29 — Case C-280/00 Altmark [2003] ECR 1-7747, paragraphs 84
to 95. Joined Cases C-34/01 to C-38/01 Enirisorse [2003]
ECR 1-14243 applied the conditions laid down in the pre-
vious decision to a case where the issue was the nature of
port charges which were partially paid to a public under-
taking. Prior to Altmark, Case C-53/00 Ferring [2001] ECR
1-9067 had already identified the key factors which must be
present for a tax exemption enjoyed by undertakings with
public service functions to be considered compatible with
the Treaty.
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45. Article 3(2) of Directive 2003/55 incor-
porates the concept into the list of measures
for the organisation of the gas sector and
permits Member States to impose certain
burdens on gas undertakings provided that
these are essential to protect a ‘general eco-
nomic interest’ whose precise scope remains
undefined. *

46. The directive’s lack of precision shows
that the Community legislature has allowed
the Member States wide discretion. This is
confirmed by Recital 27, which refers to es-
tablishing ‘common minimum standards’
concerning the respect of the public ser-
vice requirements, forming a nucleus which
balances up ‘the objectives of consumer

30 — The directive indicates only that public service obliga-
tions are created in the general economic interest and that
they ‘may relate to security, including security of supply,
regularity, quality and price of supplies, and environmental
protection, including energy efficiency and climate protec-
tion’ There are those who regard this list as a closed cat-
egory of reasons of ‘general economic interest’ capable of
constituting grounds for state involvement (Geldhof, W.,
and Vanden Driessche, F, ‘Chapter 1: European Electric-
ity and Gas Market Liberalisation. Background, Status,
Developments; in Delvaux, B., Hunt, M. and Talus, K. (eds.)
EU Energy Law and Policy Issues, Euroconfidentiel, p. 48,
citing, in turn, Jones, C.W.,, op. cit. p. 230). In my opin-
ion, however, the provision describes the types of action
in which the aforementioned public service obligations
should result, rather than a list of circumstances which
justify them, although the two aspects are closely linked.
It follows from Article 3(2) of the directive that Member
States can create public service obligations relating to gas
prices, but simply stating that is not enough. In each case it
is necessary to examine whether there exists a task of gen-
eral economic interest.

protection, security of supply, environmental
protection and equivalent levels of competi-
tion in all Member States, and is interpreted
in the light of the particular characteristics of
each country, ‘taking into account national
circumstances and subject to the observance
of Community law’

47. However, the Member States do not
have absolute freedom in this area, since
Article 3(6) of the directive envisages a moni-
toring procedure for ‘all measures adopted
to fulfil public service obligations, including
consumer and environmental protection, and
their possible effect on national and interna-
tional competition, which must be notified
to the Commission upon implementation of
the directive. Thereafter, the Member States
are required to notify any changes every two
years.?!

31 — The Commission has attempted to define the requirements
of the directive in more detail by issuing a non-binding note
which applies in part to the ex ante monitoring of public
service obligations notified by the Member States (see
‘Note of DG Energy and Transport on Directives
2003/54/EC and 2003/55/EC on the internal market in
electricity and natural gas. This document is not binding on
the Commission; available at http://ec.europa.eu/energy/
gas_electricity/interpretative_notes/doc/implementation_
notes/public_service_obligations_en.pdf). In an attempt to
strengthen its position with regard to this monitoring func-
tion, the third energy package advocates the Commission
adopting guidelines for the implementation of Article 3 of
the directive (Article 3(4) of the Proposal for a Directive
amending Directive 2003/55, inserting a new paragraph 7
into Article 3 of Directive 2003/55).
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48. Furthermore, the directive itself sets out
some fairly strict parameters for imposing
public service obligations, which must:

— be in the ‘general economic interest’;

— Dbe developed ‘having full regard to the
relevant provisions of the Treaty, in par-
ticular Article 86 thereof’;

— be clearly defined, transparent and
verifiable;

— not give rise to discrimination; and

— guarantee equality of access for EU gas
companies to national consumers.

49. Whether or not the power of the Autorita
per lenergia elettrica e il gas to set prices is
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legally viable, which is the question at stake
in this case, depends on whether or not these
parameters have been respected and this
must be established by the national court,
following the interpretation of the directive
given by the Court of Justice.*

50. It is necessary, then, to examine both the
requirement for a ‘general economic inter-
est’ (C), having regard to the Treaty and, in
particular, Article 86 (D), and the absence of
discrimination (E).

C — The need for reasonable prices as grounds
for ‘general economic interest’

51. Whether or not there exists a ‘general
economic interest’ justifying public service
obligations is the first matter at issue in this
case.

52. As the Commission correctly argues
in its statement of written observations,*
the double reference in Article 3(2) of the

32 — Pursuant to Article 3(6) of the directive, such measures
must be notified to the Commission, and this the Italian
Government did, upon request (statement of written obser-
vations of the Commission at point 42).

33 — At point 38.
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directive to Article 86 EC and to ‘the general
economic interest’ means that the obligations
contemplated therein correspond to those of
undertakings entrusted with ‘services of gen-
eral economic interest’ within the meaning of
that article of the Treaty. *

53. The Court of Justice has held a large and
varied group of services to be of general eco-
nomic interest, including water,* gas® and
electricity, distribution, countrywide col-
lection and delivery of mail,* the operation
of unprofitable airlines,* ambulance trans-
port* and the pharmaceuticals wholesale
business,* to name but few. It is difficult

34 — The term ‘services of general economic interest’ refers to
services of an economic nature which the Member State
subjects to obligations by virtue of a general interest cri-
terion (Szyszczak, E., The Regulation of the State in Compet-
itive Markets in the EU, Hart, 2007, p. 211). The origin of the
formulation of Article 3(2) of the directive is, according to
Laget-Annamayer, the meeting point ‘between the French
concept of service public and the Community notion of
“service of general economic interest” (Laget-Annamayer,
A., La régulation des services publics en réseaux. Télécom-
munications et électricité, Bruylant, Brussels, 2002, p. 98).

35 — Joined Cases 96/82 to 102/82, 104/82, 105/82, 108/82
and 110/82 NV IAZ International Belgium and Others v
Commission [1983] ECR 3369.

36 — Case C-159/94 Commission v France [1997] ECR I-5815.

37 — Case C-393/92 Municipality of Almelo and Others [1994]
ECR 1-1477.

38 — Case C-320/91 Corbeau [1993] ECR 1-2533; Case C-147/97
Deutsche Post [2000] ECR 1-825 and Case C-340/99 TNT
Traco [2001] ECR 1-4109.

39 — Case 66/86 Ahmed Saeed Flugreisen and Silver Line Reise-
biiro [1989] ECR 803.

40 — Case C-475/99 Firma Ambulanz Glockner [2001] ECR
1-8089.

41 — Ferring.

to extrapolate a clear and precise rule from
these decisions.* The directive, the Treaty
and the case-law are all inspired by the same
idea of finding a balance between the free
market and regulation, between competition
and the implications of the general interest,
and, in my view, they also concur that it is for
the Member States to determine which ser-
vices of general economic interest they wish
to preserve, without prejudice to the powers
of the Community institutions (particularly
the Court of Justice) to oversee such deci-
sions and to prevent excesses. **

54. In the search for a common thread, one
might look to Rolland’s famous laws, to which
the judgments in Corbeau™ and Almelo and
Others® indirectly refer in setting out the

42 — Which otherwise concern undertakings with exclusive and
special rights and do not relate to bodies which operate in
liberalised sectors or those which are subject to public ser-
vice obligations. The application of these decisions to this
case must therefore depend on its particular factual con-
text, which has yet to appear in the case-law.

43 — This idea also underlies Article 16 EC, which provides that
‘without prejudice to Articles 73, 86 and 87, and given the
place occupied by services of general economic interest in
the shared values of the Union as well as their role in pro-
moting social and territorial cohesion, the Community and
the Member States, each within their respective powers and
within the scope of application of this Treaty, shall take care
that such services operate on the basis of principles and
conditions which enable them to fulfil their missions. The
provision was incorporated by the Treaty of Amsterdam,
at a time when the process of liberalising strategic sectors
was in full swing, as the result of ‘a deep concern in some
sectors of society over the liberal tendencies being shown
at the European level’ (Sarmiento, D., ‘La recepcion en el
derecho de la Unién Europea y en su jurisprudencia de las
técnicas de regulacién econdmica; Derecho de la regulacién
econémica. I. Fundamentos e instituciones de la regulacion,
Muioz Machado, S. and Esteve Pardo, J. (eds.), Iustel, Fun-
dacién Ortega y Gasset, 2009, p. 259).

44 — Paragraph 15.

45 — Paragraph 48. Along the same lines is Case C-159/94 Com-
mission v France [1997] ECR 1-5815, paragraph 57.
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conditions for the provision of services of
general economic interest: the service should
be uninterrupted (continuity); for the
benefit of all consumers throughout the rel-
evant territory (universality); at uniform tar-
iff rates and of similar quality, irrespective
of specific situations or of the degree of eco-
nomic profitability of each separate transac-
tion (equality).

55. Continuity, universality and equality; and
today we would usually add transparency and
affordability of the service to these time-hon-
oured rules. Thus, Directive 2003/55 seeks
continuity, universality and non-discrimin-
ation in the supply of gas, * but it also seeks to
protect the right of customers ‘to be supplied
with natural gas of a specified quality at rea-
sonable prices’ (Recital 26). Hence the possi-
bility of intervention in the price of supplies
contemplated in Article 3(2) of the directive.

56. Against this background, it follows that
the objective of preventing undesirable and
disproportionate price rises which would be
detrimental to consumers constitutes grounds
for ‘general economic interest’ which, pro-
vided the directive’s other conditions are met,

46 — The list of possible obligations set out in Article 3(2) and the
option of appointing a ‘supplier of last resort’ (Article 3(3))
demonstrate this.
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would justify public intervention in respect of
prices for the supply of natural gas.

D — The proportionality test and regard for
Community interests

57. The second parameter focuses on the
need to have full regard to the Treaty and, in
particular, Article 86.

58. Of great importance here is Article 86(2)
EC, which seeks, in the words of the case-law,
‘to reconcile the Member States’ interest in
using certain undertakings, in particular in
the public sector, as an instrument of eco-
nomic or fiscal policy with the Community’s
interest in ensuring compliance with the rules
on competition and the preservation of the
unity of the Common Market’ ¥

59. According to the Treaty provision, ‘un-
dertakings entrusted with the operation of
services of general economic interest’ are

47 — Case C-202/88 France v Commission [1991] ECR 1-1223,
paragraph 12.
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subject to the Treaty and to its rules on com-
petition, provided that their application does
not obstruct the performance, in law or in
fact, of the tasks assigned to them; and, in
any event, the development of trade must not
be affected contrary to the interests of the
Community.

60. In the situation now to be resolved, the
following aspects need to be examined:
firstly, whether intervention in the price of
gas supplies constitutes a necessary measure
to ensure ‘reasonable prices’ (the so-called
proportionality test); and, secondly, whether
this route is contrary to ‘the interests of the
Community’

1. The proportionality test

61. The part of the article which provides
that the exception to the rules of the market
must not obstruct the performance, in law or
in fact, of the tasks in the general economic
interest, brings the so-called proportionality
test into play, and this is really the key to
Article 86(2) EC, because it introduces the
possibility of modulating its use.

(a) Case-law

62. Growing expectation over this article was
triggered by the Sacchi judgment, which held
that it was for the Member States to prove
that free competition would seriously hinder
the task assigned to the body in question.®
Later on, the Hofuer judgment clarified that
the Treaty cannot be said to hinder the per-
formance of the task assigned to a public em-
ployment agency ‘in so far as [it] is not in a
position to satisfy demand in that area of the
market’ and allows other companies to en-
croach on its exclusive rights.*

63. However, it was not until Corbeau that
the principle of proportionality appeared in
the Court’s reasoning. In Corbeau, and later
in Almelo and Others, the Court held that it
was permissible to make exceptions to the
rules of the market where these were neces-
sary to ensure the ‘economic stability’ of the
service, taking into account the balance of
profitable and unprofitable operations.

64. Subsequently, three decisions concern-
ing exclusive rights in the Netherlands, Italy

48 — Case 155/73 Sacchi [1974] ECR 409. Along the same lines,
see Ahmed Saeed Flugreisen and Silver Line Reisebiiro.

49 — Case C-41/90 Hofner and Elser [1991] ECR 1-1979,
paragraph 25.
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and France to import and export energy®
added further details. On the one hand, they
referred to proportionality in the context of
Article 86, allowing paragraph 2 to be relied
upon ‘to justify the grant by a Member State,
to an undertaking entrusted with the oper-
ation of services of general economic inter-
est, of exclusive rights ..., [provided that the]
performance of the ... tasks assigned to it [is
guaranteed by] the grant of such rights and
provided that the development of trade is not
affected ... contrary to the interests of the
Community’®' On the other hand, the deci-
sions went on to say that for the Treaty rules
to be inapplicable, it is sufficient that they
prevent ‘the performance, in law or in fact, of
the special obligations incumbent upon that
undertaking. It is not [essential] that the sur-
vival of the undertaking ... be threatened’*
and, although the burden of proof falls on
the Member State in question, that Mem-
ber State cannot be required to demonstrate
‘that no other conceivable measure, which
by definition would be hypothetical, [would
guarantee] those tasks ... under the same

conditions’ >

50 — Case C-157/94 Commission v Netherlands [1997] ECR
1-5699; Case C-158/94 Commission v Italy [1997] ECR
1-5789; and Case C-159/94 Commission v France [1997]
ECR 1-5815. A fourth action for failure to fulfil obligations
against Spain was dismissed (Case C-160/94 Commission v
Spain [1997] ECR 1-5851).

51 — Commission v Netherlands, paragraph 32; Commission v
Italy, paragraph 43; and Commission v France, paragraph 49.

52 — Commission v Netherlands, paragraph 43; and Commission
v France, paragraph 59. See also TNT Traco, paragraph 54;
and Case C-162/06 International Mail Spain [2007] ECR
1-9911, paragraph 35.

53 — Commission v Netherlands, paragraph 58; Commis-
sion v Italy, paragraph 54; and Commission v France,
paragraph 101.
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65. It follows from the case-law that a dero-
gation from competition rules on the basis of
Article 86 is permissible only when absolutely
necessary for the performance of the task of
general interest in question and it is for the
Member States to evaluate such circumstanc-
es in accordance with national policy and
having full regard to the Treaty.

(b) Application to the case at issue

66. By means of a Decree-Law, the Italian
Government chose to grant the national
regulatory authority the power to intervene
in the price of gas supplies, citing the absence
of effective competition in the national gas
market and rising oil prices in the interna-
tional markets.

67. In my view, it is possible that circum-
stances such as those described could consti-
tute a hindrance to attaining the ‘general eco-
nomic interest’ aim of ensuring gas supplies
at reasonable prices, thereby justifying state
involvement in the free operation of the rules
of the market.

68. In its Communication of 10 January
2007, referred to above, the Commission
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recognises that ‘[e]xperience to date has dem-
onstrated that wholesale energy prices exhibit
considerable volatility. This raises the ques-
tion of whether and how end-user customers,
including vulnerable customers, should be
exposed to such fluctuations’ With this con-
cern in mind, it adds that, ‘[a]lthough price
controls prevent suitable ... signals being
given to customers about future costs, tar-
geted ... regulations may be [unavoidable] to
protect consumers in certain specific circum-
stances, for instance in the transition period
towards effective competition. Furthermore,
‘[such controls] must be balanced so as not
to prevent market opening, create discrim-
inations among EU energy suppliers, reinforce
distortions of competition or restrict [sale]. **

69. Thus, intervention must be proportional
to the objective sought, which means, accord-
ing to the case-law, that it must not go beyond
what is absolutely necessary to achieve the
relevant purpose ‘of general economic in-
terest’: here, curbing prices. In applying this
proportionality test, the following criteria,
derived from the case-law already mentioned,
can act as a guide:

54 — Paragraph 2.6.2.

(i) Transitional nature and adaptability

70. The temporary nature of the measure is,
in my view, the first and main consequence
of the proportionality principle, since the
exception to the rules of the internal market
loses its justification if the situation changes:
for example, if competitors join the wholesale
market or if prices stabilise. Any power to set
prices for an unspecified period would there-
fore contravene the rule,® but would not
require a date for the expiry of the power of
intervention to be set. Moreover, the fact that
it is adaptable to changing situations and is
regularly revised* are aspects which should
be regarded positively.

(ii) Content

71. Secondly, the content of the measure
under consideration should be taken into ac-
count. So, if the aim is to prevent excessive
rises in the amount paid by the final con-
sumer of natural gas as a result of increases
in oil prices, the public intervention must be

55 — This is probably the reason why, during the parliamentary
process of conversion into law, the transitional nature of the
power was emphasised.

56 — According to the Italian Government, this is done on a
quarterly basis (see point 60 of its statement of written
observations).
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limited to that component of the sale price
which relates to the raw material. >

(iii) Beneficiaries

72. Thirdly, in order to be proportional, the
beneficiaries of the state measure must be
limited. Mandatory pricing for commercial
users (which are not families or ‘domestic
customers’) would go beyond the objective
of consumer protection which, ultimately, is
the basis for state involvement in the market.
In the present case, this would mean inves-
tigating whether the category of ‘domestic
customers’ referred to in the Decree-Law fits
this description. The applicants in the main
proceedings and the Italian Government ex-
pressed their differing views on this point
at the hearing. It is for the national court to
determine whether, under Italian law, and in
particular Autorita Decision No 64/09, the
pricing protection applies to undertakings; if
the answer is in the affirmative, the implica-
tion would be that the intervention is dispro-
portionate and, as such, contrary to Commu-
nity law.

73. Federutility, Assogas and Libarna Gas
SpA also criticise the fact that the ‘reference

57 — The Commission argues (see point 56), that this is the case
in Italy; a matter which, again, is for the national court to
verify.
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prices’ extend beyond the category of ‘vul-
nerable customers’ referred to in Article 3(3)
of the directive. There is particular concern
shown for this group in the provision (it later
mentions those living in outlying areas), but
this is part of a general commitment to con-
sumer protection. Consequently, it does not
follow either from Article 3(3) or from Art-
icle 3(2) that public service obligations must
always be based on social considerations.

(iv) Comparison with other instruments

74. Fourthly, of all the possible solutions,
the least harmful to competition should be
chosen. The case-law has given the Member
States wide discretion in this regard, estab-
lishing that they cannot be required to provide
the probatio diabolica or impossible proof
that ‘no other conceivable measure,...[would
guarantee that] those tasks [were] performed
under the same conditions’*® Consequently,
the judgment in Albany * rejected the idea
that the authorities should opt for the solu-
tion which least restricts competition.

58 — Commission v Netherlands, paragraph 58; Commis-
sion v Italy, paragraph 54; and Commission v France,
paragraph 101.

59 — Case C-67/96 Albany [1999] ECR 1-5751, paragraphs 99
and 104.
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75. Federutility takes the view that the
Italian state protects the quality and price of
supplies (as well as their security and continu-
ity) through the appointment of a supplier of
last resort. It is for the Italian court to ascer-
tain whether the price intervention and the
universal service (referred to in Article 3(3)
of the directive) have the same objective or
whether they seek different and complemen-
tary aims.

76. The Commission ‘benchmarking’ carried
out under Article 3(6) of the directive could
be used for this type of monitoring, to com-
pare measures implemented in the different
Member States. However, this type of com-
parison requires great caution, as the dir-
ective itself demands ‘that the public service
requirements ... be interpreted on a national
basis, taking into account national circum-
stances and subject to the observance of
Community law’ (Recital 27).

2. Contrary to ‘the interests of the

Community’

77. Without prejudice to the proportional-
ity test described above, Article 86(2) seeks
to ensure that the measure adopted does not

affect trade to such an extent ‘as would be
contrary to the interests of the Community’.

78. In the three judgments of 23 October
1997 referred to above, ® the Court of Justice
stated that it was incumbent on the Commis-
sion to define this interest. However, as Ad-
vocate General Léger warns in his Opinion in
Wouters and Others,® these statements can
be explained by the rules governing the bur-
den of proof in infringement proceedings. I
am in agreement with my former colleague
that in order to find that there is a detrimental
effect on intra-community trade within the
meaning of Article 86(2), unlike the classic
concept of measures having an effect equiva-
lent to a quantitative restriction, proof would
be required that the measure in issue has sub-
stantially disrupted the operation of the inter-
nal market.

79. In the present case, the Italian court must
establish whether the price intervention of
the Autorita has caused such a disruption.
In its order for reference, the court hints that
the ‘continuation of a measure calculated to
contain the cost of the raw material’ has a
negative impact on the right under the
directive to choose a supplier. The court must

60 — Commission v Netherlands, paragraph 69; Commis-
sion v Italy, paragraph 65; and Commission v France,
paragraph 113.

61 — Opinion delivered on 10 July 2001 in Case C-309/99 Wout-
ers and Others [2002] ECR I-1577.
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also establish whether actual harm has been
caused and whether, as has been claimed, ©
this hinders the opening up of the market.

E — The non-discriminatory nature of public
service obligations

80. According to Article 3(2) of the dir-
ective, the public service obligations imposed
on gas companies must not give rise to
discrimination.

81. This requirement seeks to ensure that
public service obligations bind all of the
undertakings operating in the sector equal-
ly, so as to prevent the lack of competition
becoming worse.

82. For example, it would be an infringement
of the directive if ‘reference prices’ were in-
troduced only for the dominant operator, giv-
ing rise to additional competitive advantages.

62 — Statement of written observations submitted by Federutil-
ity, point 62.
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Such a situation, coupled with the fact that
the measure had an open-ended period of
validity, led the French Conseil Constitution-
nel to hold that a provision which subjected
‘incumbent operators’ to mandatory tariffs
for the supply of electricity and natural gas
were unconstitutional. ©

83. However, applying them in an indiscrim-
inate, general way does not ensure equal
treatment either. Assogas adds that the deci-
sions of the Autorita give rise to a difference
in treatment between gas suppliers who also
act as wholesalers and those who do not, since
although they are both obliged to respect the
low ‘reference prices, there is nothing to pre-
vent the former from compensating them-
selves for the extra cost of the raw material
out of sales to the latter. The case file indicates
that the Autorita has attempted to minimise
losses to retailers by pushing for a renegoti-
ation of wholesale contracts.® Assogas sug-
gests that this approach is inadequate, as the
Autorita cannot involve itself in relationships
governed by private law. The referring court
must therefore investigate whether discrim-
ination has taken place which resulted in ac-
tual losses for individual natural gas retailers.

63 — Decision No 2006-543 of 30 November 2006. The Conseil
Constitutionnel found that such tariffs for incumbent oper-
ators were manifestly incompatible with the liberalising
aims of the Community directives and had no public service
justification whatsoever. On this decision, see Schoettl, E.,
‘Les problémes constitutionnels soulevés par la loi relative
au secteur de l'énergie; Petites affiches, 395th year (2006),
No 244, pp. 3 to 23.

64 — Statement of written observations submitted by Sorge-
nia SpA at p. 6. This consisted of introducing economic
incentives to renegotiate by virtue of Autoritd Decision
No 79/07, set out at points 22 and 23 of the statement of
written observations submitted by the Italian Government.
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F — The role of Article 3(3) of the directive in
the present case

84. Whilst under Article 3(2) of the directive
the introduction of public service obligations
is simply seen as a Member State power ‘in
the general ... interest, under Article 3(3) the
Member States have a general commitment
to ‘take appropriate measures to protect final
customers and to ensure high levels of con-
sumer protection’

85. The possibility that this case could be
considered under Article 3(3) has been raised
and rejected, on more or less sound grounds,
in some of the statements of written observa-
tions in these preliminary ruling proceedings.

86. Some of the applicants in the main pro-
ceedings argue that the disputed decisions
are not justified under Article 3(3) because
they apply to all types of user and not only to
‘vulnerable’ users. This argument is without
foundation, as the provision is not limited to
such persons, even if it expressly mentions
them and accords them special protection.

87. 1 share the Commission’s view that
the measures to be taken by national

governments under Article 3(3) of the dir-
ective ‘do not relate directly to setting pricing
requirements, since there is a more specific
rule in Article 3(2).

88. Article 3(3) refers only indirectly to
measures affecting the price of gas supplies,
by way of reference to Annex A, which in-
cludes the requirement to inform consum-
ers of their rights ‘to be supplied, under the
national legislation applicable, with natural
gas of a specified quality at reasonable prices’

(paragraph g).

89. Intervention in the price of supplies is,
therefore, simply something which is per-
missible and it falls within Article 3(2) rather
than Article 3(3).

90. Article 3(3) reinforces the powers of the
Member States by allowing them, and even
requiring them, to intervene in a liberalised
market, such as the gas market, when they
become aware of a real threat to consumers
which is not capable of being deflected by the
tools provided in Article 3(2).
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VII - Conclusion

91. In the light of the foregoing considerations, I propose that the Court of Justice
should answer the questions referred for a preliminary ruling by the Tribunale
Administrativo Regionale della Lombardia (Italy), by declaring that:

On a proper interpretation of Articles 3 and 23 of Directive 2003/55/EC, a national
provision which, having regard to the particular circumstances of the market, still
characterised by an absence of conditions of ‘effective competition; allows a public
authority to set a reference price for natural gas which it is compulsory to quote in
commercial offers to domestic customers, does not infringe those articles, provided
that the parameters laid down in Article 3(2) of Directive 2003/55 are respected and,
in particular:

— itis directed towards a general economic interest such as the need to keep prices
at a reasonable level;

— it meets the so-called proportionality test with regard to its period of validity,
content and beneficiaries;
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— it does not substantially disrupt the operation of the internal market; and

— it does not give rise to discrimination between operators in the sector.
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