JUDGMENT OF 14. 9. 1995 — CASE C-396/93 P

JUDGMENT OF THE COURT (Fifth Chamber)
14 September 1995~

In Case C-396/93 P,

Helmut Henrichs, a former member of the temporary staff of the Commission of
the European Communities, residing in Sankt Augustin (Germany), represented
by Frank Montag, of the Brussels Bar,

appellant,

APPEAL against the judgment of the Court of First Instance of the European
~ Communities (Third Chamber) of 24 June 1993 in Case T-92/91 Henrichs v Com-
mission [1993] ECR I1-611 seeking the annulment of that judgment,

the other party to the proceedings being:

Commission of the European Communities, represented by Gianluigi Valsesia,
Legal Adviser, acting as Agent, and Bertrand Wigenbaur, of the Brussels Bar, with
an address for service in Luxembourg at the office of Carlos Gémez de la Cruz,
also of its Legal Service, Wagner Centre, Kirchberg,

* Language of the case: German.
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HENRICHS v COMMISSION

THE COURT (Fifth Chamber),

composed of: C. Gulmann, President of the Chamber, P. Jann, ]J. C. Moitinho de
Almeida (Rapporteur), D. A. O. Edward and L. Sevén, Judges,

Advocate General: A. La Pergola,
Registrar: L. Hewlett, Administrator,

having regard to the Report for the Hearing,

after hearing oral argument from the parties at the hearing on 9 March 1995,

after hearing the Opinion of the Advocate General at the sitting on 4 May 1995,

gives the following

Judgment

By application lodged at the Registry of the Court of Justice on 6 September 1993,
Helmut Henrichs brought an appeal under Article 49 of the Statute of the Court
of Justice of the EEC and the corresponding provisions of the ECSC and EAEC
Statutes against the judgment of the Court of First Instance of 24 June 1993 in
Case T-92/91 Henrichs v Commission [1993] ECR II-611 dismissing his claim for
annulment of the Commission decision of 25 April 1991 concerning calculation of
the allowance due to him, annulment of the Commission decision of 3 May
1991 excluding him from the Joint Sickness Insurance Scheme, and damages for the
harm suffered by him as a result of the Commission’s improper conduct.
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According to the contested judgment, the facts of the case are as follows:

‘1 Until 31 December 1990, the applicant, Mr Helmut Henrichs, was a member of
the temporary staff of the Commussion of the European Communities (hereinafter
“the Commission”). On that date the two parties jointly agreed to terminate Mr
Henrichs’s contract of indefinite duration; he had completed 16 years of service.
Since 3 January 1991 the applicant has been a civil servant in a ministry of the Fed-
eral Republic of Germany. As such he receives emoluments consisting of a basic
salary and various bonuses and allowances.

2 On leaving the Commission, the applicant was covered by Council Regulation
(Euratom, ECSC, EEC) No 2274/87 of 23 July 1987 introducing special measures
to terminate the service of temporary staff of the European Communities (O]
1987 L 209, p. 1, hereinafter “the Regulation”) as amended by Council Regulation
(EEC) No 2168/89 of 18 July 1989 (O] 1989 L 208, p. 4). Following the accession
to the European Communities of the Kingdom of Spain and the Portuguese
Republic, the Regulation provides that certain members of the temporary staff,
with at least 15 years service, may, following their termination of service, qualify
for the application of the provisions of the Regulation. In principle, the Regulation
provides for the payment to eligible employees of an allowance equal to 70% of
the salary previously received as a member of the temporary staff and for the
amount of remuneration received by the member of staff from his new post to be
deducted from the allowance due.

3 To that end, Article 4 of the Regulation provides that:

“4. Gross income accruing to the former member of the temporary staff from any
new employment shall be deducted from the allowance provided in paragraph 1, in
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so far as that income plus that allowance exceeds the total gross remuneration
received by him, determined by reference to the salary scales in force on the first
day of the month for which the allowance is payable. That remuneration shall be
weighted as provided for in paragraph 3.

Gross income and total gross remuneration last received, as referred to above,
mean sums paid after deduction of social security contributions but before deduc-
tion of tax.

The former member of the temporary staff shall provide any written proof which
may be required and shall notify the institution of any factor which may affect his
right to the allowance.

6. Recipients of the allowance shall be entitled, in respect of themselves and per-
sons covered by their insurance, to the benefits provided under the sickness insur-
ance scheme provided for in Article 72 of the Staff Regulations, provided they pay
the relevant contribution, calculated on the basis of the allowance provided for in
paragraph 1, and are not covered by another sickness insurance by virtue of legal
or statutory provisions.”

4 On 23 April 1991, the applicant notified the Commission of his new adminis-
trative situation, forwarding a salary statement showing a gross monthly remuner-
ation of DM 8 681.66 received in the Federal Republic of Germany. That statement
contained no indication of any social security contributions borne by the appli-
cant. By decision of 25 April 1991 the Commission reduced by DM 1 356.25 the
amount of the allowance paid pursuant to the above Regulation. The basis of the
Commission’s decision is that the applicant’s gross monthly remuneration in the
Federal Republic of Germany plus the allowance paid by the European Commu-
nities under the Regulation exceeded the applicant’s last salary as a member of the
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Communities’ staff by that amount. On 28 May 1991 the applicant submitted a
complaint pursuant to Article 90(2) of the Staff Regulations of Officials of the
European Communities (hereinafter “the Staff Regulations”) against this decision.
On 12 September 1991 the Commission, without expressly responding to the com-
plaint, forwarded to the applicant the details of the calculations which purportedly
justified its decision.

5 By decision of 3 May 1991 the Commission excluded the applicant from the
Joint Sickness Insurance Scheme of the European Communities (hereinafter “the
Joint Sickness Insurance Scheme™). On 23 May 1991 the applicant lodged a com-
plaint against that decision which was rejected by implied decision.’

It was in those circumstances that, by application lodged at the Registry of the
Court of First Instance on 23 December 1991, Mr Henrichs brought an action for
the annulment of the decisions adopted by the Commission on 25 April 1991 and
3 May 1991 and for damages for the harm suffered.

By the contested judgment, the Court of First Instance dismissed Mr Henrichs’s
application.

In his appeal, Mr Henrichs challenges the reasoning on the basis of which the
Court of First Instance rejected all his pleas in law supporting his claim for the
annulment of the contested decisions and for damages.

Regarding the decision of 25 April 1991, he puts forward two pleas in law: he
alleges, first, infringement by the Court of First Instance of the second paragraph
of Article 25 of the Staff Regulations (applicable to temporary staff by virtue of
Article 11 of the Conditions of Employment of Other Servants of the European
Communities) and, secondly, infringement by the Court of First Instance of Arti-
cle 4(4) of the Regulation.
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Regarding the decision of 3 May 1991, he also puts forward two pleas in law: he
alleges, first, infringement by the Court of First Instance of the second paragraph
of Article 25 of the Staff Regulations and, secondly, infringement by the Court of
First Instance of Article 4(6) of the Regulation.

He also challenges the judgment of the Court of First Instance regarding its rejec-
tion of his claim for damages and its order as to costs.

The documents produced after lodgment of the appeal

Before any decision is given on the pleas on which the appeal is based, it is appro-
priate to consider the documents which Mr Henrichs has sought leave to produce
to the Court pursuant to Article 118 and the first subparagraph of Article 42(2)of
the Rules of Procedure. The appellant maintains that those documents are relevant
to the decision to be given and that they came to his knowledge after lodgment of
the appeal. They are document No 7481/91, a memorandum entitled ‘Item I/A,
“Staff Regulations” Group, Committee of Permanent Representatives’, social secu-
rity certificates issued by the AOK Augsburg and the AOK Freiburg (Augsburg
and Freiburg General Sickness Insurance Funds) and a letter from the Commission
of 5 October 1993. Those documents were produced to the Court on 9 March
1994.

Regarding the memorandum ‘Item I/A, “Staff Regulations” Group, Committee of
Permanent Representatives’, Mr Henrichs asserts that the Commission was aware
of the unilateral declaration made by the German delegation to the effect that:

“The German delegation considers that the benefits paid in the event of sickness
under the rules applicable to the civil service in Germany (Beihilfe) are not reim-
bursements of expenses under a compulsory insurance scheme and cannot be
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treated as such. Consequently, the benefits under the sickness insurance scheme of
the European Communities take precedence by reason of the subsidiary nature of
the German Civil Service scheme’.

He observes, nevertheless, that the Commission never referred to that statement.
On the contrary, the Commission sought to give the impression that its analysis of
the legal character of the Beihilfe was shared by the German Government.

Regarding the certificates from the AOK Augsburg and the AOK Freiburg con-
cerning the affiliation to the sickness insurance scheme of his sons Michael and
Martin as students with effect from 1 August 1993 and the letter from the Com-
mission of 5 October 1993, informing him of a reduction of his allowance of
DM 1 479.25, Mr Henrichs states that, since he received an increase in his German
salary but at the same time the amount of the reduction was decreased by the
Commission, he assumes that the Commission now takes the view that the insur-
ance contributions for his sons are deductible when the amount of the reduction is
calculated. Moreover, the Commission’s letter does not disclose how it arrived at
the amount of the reduction.

The Court considers that, as the Commission has rightly pointed out, the unilat-
eral statement from the German delegation is not a measure within the meaning of
Article 189 of the EEC Treaty or a measure producing binding legal effects (judg-
ment in Case 60/81 IBM v Commission [1981] ECR 2639, paragraphs 9 and 10,
and the order in Case 135/84 E B. v Commission [1984] ECR 3577, paragraph 6).
It is not therefore relevant to the present proceedings.

As regards the certificates and the letter from the Commission, these do not
amount to new pleas in law but constitute evidence intended to establish that the
appellant’s children were covered by sickness insurance. They are inadmissible at
the appeal stage, which is limited to matters of law by virtue of the first paragraph
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of Article 51 of the Statute of the Court of Justice of the EEC. Moreover, they do

not relate to the period covered by the contested decision, which is dated 25 April
1995.

The application to produce the documents in question is therefore rejected.

The decision of 25 April 1991 concerning calculation of the allowance due to
the appellant

The plea alleging infringement by the Court of First Instance of the second para-
graph of Article 25 of the Staff Regulations

Regarding the first plea in law, alleging that the decision of 25 April 1991 does not
state the reasons on which it is based, the Court of First Instance stated that:

— the decision contains the factual particulars required for it to be understood,
namely the relevant figures enabling it to be established that the reduction
made to the allowance was correct (paragraph 14 of the judgment);

— the fact that the decision contains no reference to its legal basis is not such as to
affect its legality, it being established that there could be no doubt as to the
legal basis of the decision in the mind of its addressee (paragraph 15);

— the objections raised by Mr Henrichs, in his complaint to the administrative
authority and subsequently, to the contested decision reveal that, in practice, he
had no difficulty in identifying the figures on which the Commission based its
calculation (paragraph 16).
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According to Mr Henrichs, the Court of First Instance wrongly held (paragraphs
14 to 17 of the judgment) that the decision of 25 April 1991 contained an adequate
statement of reasons. A mere reference in it to a reduction by the Commission of
Mr Henrichs’s allowance by DM 1356.25 did not in his view enable the details of
that decision to be understood, particularly since the application of Article 4(4) of
the Regulation involves interpretation of the term ‘gross income’ and the allow-
ances to be included therein. Moreover, although the appellant was aware of the
legal basis of the contested decision, the latter did not provide him with the req-
uisite information concerning the interpretation and application of the provision at
issue. Finally, the pleadings at first instance clearly show the difficulties encoun-
tered by the appellant in understanding how the amounts at issue were calculated.

That argument cannot be upheld.

v It is based on difficulties in understanding the contested decision which were
experienced by the appellant but were found by the Court of First Instance at
paragraphs 15 and 16 of the judgment not to exist. It therefore concerns a finding
of fact, which the Court of Justice is not able to examine on appeal by virtue of the
first paragraph of Article 51 of the Statute of the Court.

2 It follows that the first plea in law must be rejected as inadmissible.

The plea in law alleging infringement by the Court of First Instance of Article 4(4)
of the Regulation

21 The second plea comprises three parts:

— failure to take account of certain social charges;
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— failure to take account of Paragraph 8 of the Bundesbesoldungsgesetz (Federal
Law on the remuneration of officials, hereinafter ‘BBesG’) or of Paragraph
56 of the Beamtenversorgungsgesetz (Law on the pension scheme for officials,
hereinafter ‘BeamtVG’);

— failure to interpret the Regulation according to its purpose.

Failure to take account of certain social charges

2z The Court of First Instance considered (paragraph 28 of the judgment) that the
evaluation of Mr Henrichs’s personal contribution to the social protection scheme
by which he was covered was not a matter which the Community judicature may
interpret. Since it was common ground that Mr Henrichs was excluded by national
law from the social protection scheme available under the ordinary law and by
reason of that exclusion did not pay any social contribution with a view to entitle-
ment to the protection available to him under specific legislation, it was not for the
Court of First Instance to evaluate the extent of a notional personal contribution
for which, moreover, the appellant was unable to suggest, even in approximate
terms, any basis whatsoever and, at the same time, sought an evaluation on the
basis of an expert’s report.

2 The Court of First Instance then considered (paragraph 29) that by virtue of the
rule of evidence laid down in the third subparagraph of Article 4(4) of the Regu-
lation, it was incumbent on the appellant to prove payment of the social charges
which he wished to have taken into consideration, and the amount thereof. It

added that the appellant had produced no evidence in that regard.
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Mr Henrichs maintains that the term ‘gross income’ in Article 4 of the Regulation
refers to the laws of the Member States. He observes that, under German law, the
Beihilfe scheme for the civil service is a mixed scheme involving both social welfare
payments and contributions for future contingencies made by the official himself,
his remuneration including a ‘compensatory allowance” intended to ensure that the
official covers the risk of sickness for himself. The Commission should have
deducted that part of his salary and the Court of First Instance was wrong to hold
that it was not required to evaluate the amount of the appellant’s personal contri-
bution to the social protection system. Mr Henrichs states that he asked for the
amount of that contribution to be determined by an expert.

Nor, he adds, did the Commission deduct the social charges in respect of his chil-
dren’s affiliation to the statutory insurance scheme, for which he provided evi-
dence.

That argument cannot be upheld.

It is incumbent not upon the Commission but rather, where appropriate, on the
national legislature to determine what part of an official’s salary is intended to
enable him to obtain insurance cover against the risk of illness to supplement that
already provided by the Beihilfe. Moreover, as regards the social charges in respect
of the appellant’s children, the fact that the Commission did not deduct them was
not raised in the context of the plea put forward before the Court of First
Instance.

The part of the plea alleging infringement of Article 4(4) of the Regulation by
reason of non-deduction of the social charges must therefore be rejected.
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Failure to take account of Paragraph 8 of the BBesG or Paragraph 56 of the
BeamtVG

Paragraph 8 of the BBesG provides:

‘If an official [...] receives an allowance in respect of his activities in the service of
an international or supranational institution, his salary shall be reduced. That
reduction shall amount to 1.875% (2.14% until 31 December 1991) for each full
year spent in the service of the international or supranational institution; however,
he shall retain at least 40% of his salary’.

Paragraph 56 of the BeamtVG provides:

‘If a retired official receives a pension in respect of his activity in the service of an
international or supranational institution, his German pension shall be reduced by
2.14% for each full year of service in the international or supranational institution
[...]. For the application of the first sentence, the period for which the official,
although not engaged in any activity in an international or supranational institu-
tion, acquires rights to remuneration or any other payment and pension rights
shall be reckoned as a period spent in the service of the international or suprana-
tional institution; the same shall apply to the period following termination of ser-
vice with the international or supranational institution where that period is taken
into account for calculation of the retirement pension.

The first sentence shall also apply where, on termination of his service with an
international or supranational institution, an active or retired official receives a cap-
ital sum in place of a pension, by way of allowance or payment from a retirement

fund [...)’
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The Court of First Instance took the view (paragraph 37 of the judgment) that the
legality of the contested decision should be appraised by reference to the require-
ments by which the administrative authority was bound on the date on which the

decision was adopted.

2 It therefore concluded (paragraphs 37 and 40) that the Commission was not
required to take account, in its appraisal, of the impact of Paragraph 8 of the
BBesG and Paragraph 56 of the BeamtVG, in so far as those provisions had not
fallen to be applied in fact to the appellant’s situation.

According to Mr Henrichs, whilst it is true that no reduction of his salary was
made on the basis of Paragraph 8 of the BBesG and that Paragraph 56 of the
BeamtVG is applicable only to retired officials, the Court of First Instance should
nevertheless have taken account of those provisions in order to avoid a dispute at
a later stage, once the national administration has made the reduction prescribed

by law.

That argument cannot be upheld.

55 Where the Commission is called on to rule on a request by an official or other
employee, it must base itself solely on the factual and legal circumstances prevail-
ing at the time of the decision. Neither the Court of First Instance in proceedings
for annulment nor the Court of Justice in an appeal has the power to determine
the legal situation of a party to the proceedings as regards the future.

36 The Court of First Instance therefore properly took the view that it was not
appropriate to take account of the abovementioned national provisions since, at
the time of the Commission’s decision, no deduction had been made from the
appellant’s remuneration.
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The part of the plea alleging infringement of Article 4(4) of the Regulation through
failure to take account of Paragraph 8 of the BBesG and Paragraph 56 of the
BeamtVG must therefore be rejected.

Failure to interpret the Regulation according to its purpose

According to the Court of First Instance (paragraph 58 of its judgment), the appel-
lant’s reasoning to the effect that it was appropriate to take account of the cumu-
lative effect of the progressive nature of the tax must be rejected since Article 4(4)
of the Regulation provided for account to be taken of income before tax. Contrary
to what the appellant contended, when referring to the steeply progressive nature
of the German system, application of the Regulation necessarily depended, in part,
on the national tax systems, however diverse they might be.

According to Mr Henrichs, Article 4 is intended to place employees of he Com-
munities who terminate their service but continue their professional activity in a
financial situation comparable to that which they enjoyed previously. The part of -
the national salary which is offset is taken into account in order to determine the
relevant tax band, the resultant rate being applied not only to the official’s German
remuneration but to all his other income as well. Accordingly, if it is borne in
mind that the German tax rates are the highest, the appellant finds himself, in the
absence of any offsetting tax arrangements, in a less favourable situation than
before termination of his service as an employee of the Communities.

In view of the foregoing, a non-purposive interpretation of Article 4 would lead to
differences of treatment as between Community employees as a result of the dif-
ferences between the various national tax systems. Referring to the judgment of
the Court of Justice in Case 6/60 Humblet v Belgian State [1960] ECR 559), the
appellant maintains that an amount in respect of the tax difference should be
deducted from the gross income within the meaning of the abovementioned pro-
vision.
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That argument cannot be upheld.

The second subparagraph of Article 4(4) of the Regulation unambiguously states
that ‘Gross income and total gross remuneration last received, as referred to above,
means sums paid after deduction of social security contributions but before deduc-
tion of tax’. The Community legislature was aware of the difference between
national tax systems, so it clearly accepted that such differences could have an
impact on the financial situation of the persons concerned.

As regards the appellant’s argument as to breach of the principle of equal treat-
ment, it must be stated that the circumstances of former employees of the Com-
munities must be considered not merely from the tax point of view but in overall
terms, taking account of all the advantages which they receive from the Member
State on whose territory they carry on their professional activity.

« It follows that all three parts of the second plea in law must be rejected.

The decision of 3 May 1991 excluding the appellant from the Joint Sickness
Insurance Scheme

The plea alleging infringement by the Court of First Instance of the second para-
graph of Article 25 of the Staff Regulations

s As regards the first plea in law, alleging that the decision of 3 May 1991 did not
state the reasons on which it was based, the Court of First Instance stated
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(paragraph 66 of the judgment) that that decision clearly identified the measure
adopted, the date on which it took effect and its legal basis. As regards the refer-
ence to the equivalence of benefits (that is to say those paid by way of assistance
guaranteed to officials by national law and those paid under a sickness insurance
scheme governed by ordinary law), it observed (paragraph 67) that the point at
issue was not the existence or adequacy of a statement of reasons but whether the
decision was well founded.

According to Mr Henrichs, the decision of 3 May 1991, which merely reproduces
the text of Article 4(6) of the Regulation, does not adequately state the reasons on
which it is based. The question whether the Beihilfe scheme may be regarded as a
statutory sickness insurance whose benefits are comparable to those of an ordinary
social insurance scheme was a new question which the contested judgment
answered in the affirmative without any explanation. The appellant was thus pre-
vented from assessing the answer given and choosing the necessary means of
defending himself. He was also prevented from basing his future conduct on a
legal situation that was certain.

In that connection, it need merely be pointed out that the contested decision is
based on a comparison between the benefits guaranteed by the German scheme
and those guaranteed by the ordinary social insurance scheme and that the appel-
lant had no difficulty in verifying whether that comparison was sound. Accord-
ingly, in accordance with settled case-law of the Court of Justice, the statement of
reasons provided the appellant with the information necessary to determine
whether or not the decision was well founded and to enable it to be reviewed by
the Court (Case 69/83 Lux v Court of Auditors [1984] ECR 2447, paragraph 36,
and Case 108/88 Jaenicke Cendoya v Commission [1989] ECR 2711, paragraph 10).

The first plea alleging absence of any statement of reason for the decision of 3 May
1991 must therefore be rejected.
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The plea alleging infringement by the Court of First Instance of Article 4(6) of the

As regards the second plea, alleging infringement of Article 4(6) of the Regulation,
the Court of First Instance (paragraphs 78 to 82 of its judgment) first examined
Paragraph 79 of the BBesG and Paragraph 1(1) of the provisions for the implemen-
tation of that paragraph, and concluded that the Beihilfe displayed all the features
of an insurance governed by legal or statutory provisions within the meaning of
Article 4(6) of the Regulation. It considered that that mechanism was governed by
public law and that the appellant had no grounds for claiming that the benefits
were not comparable to those of a social security scheme governed by the ordinary
law. It found that the amount paid to German officials by way of assistance was
equal to 50% of the expenses incurred by the recipient, that rate being raised to
70% if the person concerned had two or more dependent children, 70% of the
expenses incurred by the official’s spouse and 80% of those incurred by his depen-
dent children. Thus, since he had two children, the appellant enjoyed, without
paying a contribution of any kind, a rate of reimbursement of 70% or, as the case
may be, 80% of the expenses incurred, as indeed was expressly confirmed in his
answers to the written questions put to him by the Court of First Instance.

The Court of First Instance also held (paragraphs 83 to 85) that the principles of
interpretation developed by the Court in its judgment in Case C-163/88 Konto-
georgis v Commission [1989] ECR 4189 were applicable by analogy to the present
case, having regard to the similarity of the provisions with which that judgment
was concerned.

Mr Henrichs maintains, first, that the Court of First Instance was wrong to find
that the Beihilfe displayed all the features of an insurance governed by legal or
statutory provisions within the meaning of Article 4(6) of the Regulation. He
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states that it covers only 50% of the expenses incurred whilst the Community
scheme covers 80 to 100%. He concedes that, in view of his family circumstances,
he qualifies for the higher rate of reimbursement provided for by the Beihilfe rules,
namely 80%. However, the rate of reimbursement will soon be reduced to 50%,
when his older son reaches the age of 26.

Mr Henrichs then criticizes the reference made by the Court of First Instance to
Kontogeorgis; he considers that the principles of interpretation expounded by the
Court in that case cannot be transposed to this one. Mr Kontogeorgis enjoyed lim-
ited but complete insurance cover whereas the appellant has only partial cover.

That argument cannot be upheld.

Article 4(6) clearly excludes former employees from membership of the Commu-
nity sickness insurance scheme if they are covered by another sickness insurance
by virtue of legal or statutory provisions.

As the Court of First Instance held in paragraphs 81 and 82 of its judgment, the
Beihilfe displays all the features of an insurance governed by legal or statutory
provisions within the meaning of Article 4(6) of the Regulation, since it is a
scheme created by statute which provides the insured with cover comparable to
that under a social security scheme governed by the ordinary law.

As regards the appellant’s argument that he will shortly be entitled to cover for
medical expenses only at the rate of 50%, a rate lower than that provided by the
Joint Sickness Insurance Scheme, it must be observed that the Commission was
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required to take account of the legal situation of the appellant at the time of the
decision and, in any event, at that time the rate of cover for medical expenses
corresponded to that normally provided by sickness insurance schemes governed
by legal or statutory provisions.

s> It must also be pointed out that, as the Court held in Kontogeorgis, assessment of
the equivalence of the Community scheme and the applicable national social secu-
rity scheme is required only where provided for by the Community rules, in par-
ticular Article 72(1) of the Staff Regulations. It is also provided for by Article 11 of
Council Regulation No 422/67/EEC-5/67 Euratom determining the emoluments
of the President and Members of the Commission, the President, Judges, Advo-
cates General and Registrar of the Court of Justice and the President, Judges and
Registrar of the Court of First Instance, and by Regulation (EEC, Euratom,
ECSC) No 2290/77 determining the emoluments of the Members of the Court of
Auditors, as amended by Council Regulation (EEC, Euratom, ECSC)
No 2426/91 of 29 July 1991 (OJ 1991 L 222, p. 1). However, contrary to what the
appellant contended at the hearing, the latter provisions cannot be interpreted as
laying down a principle applicable to the Community civil service in general.

ss It follows that Mr Henrichs’s second plea alleging illegality of the decision of
3 May 1991 must be rejected.

Damages

s The Court of First Instance held (paragraph 91) that since the claims for annul-
ment of the decisions of 25 April and 3 May 1991 had been rejected in their
entirety, the appellant could not invoke any instance of maladministration such as
to cause the European Communities to incur non-contractual liability towards
him.
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Mr Henrichs claims that the failure to state the reasons for the contested decisions
and the subsequent conduct of the Commission, which failed to provide him with
the necessary clarifications, caused him damage in several respects for which he
claims compensation. '

Regarding the allegation that the Commission failed in its obligation to state
reasons and provide information when it adopted the decisions of 25 April and
3 May 1991, the Court has held above that the Court of First Instance rightly took
the view that the claims and pleas for the annulment of those decisions were
unfounded. Consequently, no finding of maladministration could be made against
the Commission such as to incur the non-contractual liability of the European
Communuties.

As regards the plea concerning the Commission’s conduct after the adoption of the
abovementioned decisions, the Court of First Instance found in paragraph 91 of
the contested judgment that the alleged damage, even if established, was not a con-
sequence of the Commission’s conduct but of the lateness, however caused, of the
appellant’s notification of his new circumstances to the Commission. That finding
is one of fact. It cannot be reviewed by the Court by virtue of the first paragraph
of Article 51 of the Statute of the Court.

Both pleas must therefore be rejected, the first as unfounded and the second as
inadmissible.

The costs of the proceedings at first instance

Mr Henrichs also objects to the fact that the Court of First Instance awarded
costs against him. In particular, he considers that if the Commission had complied
with its duty to assist him and provide him with information, the dispute could
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have been avoided, so that the Court of First Instance, pursuant to the second
subparagraph of Article 87(3) of its Rules of Procedure, should have ordered the
Commission to pay all the costs.

According to the second paragraph of Article 51 of the Statute of the Court of Jus-
tice, ‘No appeal shall lie regarding only the amount of the costs or the party
ordered to pay them’.

All the other pleas advanced by the appellant having been rejected, the plea con-
cerning costs must, by virtue of that provision, be rejected as inadmissible.

The appeal must therefore be dismissed in its entirety.

Costs

Under Article 69(2) of the Rules of Procedure, the unsuccessful party is to be
ordered to pay the costs. Under Article 70 of the same rules, institutions are to
bear the costs incurred by them in proceedings brought by their servants. How-
ever, by virtue of Article 122 of the Rules of Procedure, Article 70 does not apply
to appeals brought by officials or other servants. Since Mr Henrichs’s appeal has
been unsuccessful, he must be ordered to pay the costs.
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On those grounds,

THE COURT (Fifth Chamber)

hereby:

1. Dismisses the appeal;

2. Orders the appellant to pay the costs.

Gulmann Jann Moitinho de Almeida

Edward Sevén

Delivered in open court in Luxembourg on 14 September 1995.

R. Grass C. Gulmann
Registrar President of the Fifth Chamber
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