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2. Orders the applicant to pay the costs including those of the 
intervener. 

Due Chloros Grévisse 

Delivered in open in Luxembourg on 30 September 1982. 

J. A. Pompe 
Depun- Registrar 

O. Due 
President of the Second Chamber 

OPINION OF MR ADVOCATE GENERAL REISCHL 
DELIVERED ON 23 SEPTEMBER 1982 ' 

Air President, 
Members of the Court, 

The case which I turn to now also 
concerns isoglucose. 

The subiect of the dispute on this 
occasion is Regulation No I7S3/S1 of 30 
June 1"81 (Official Journal 1981. L 177, 
p * on the common organization of the 
markets in me sugar sector, which 
entered into lorce on 1 Julv 1981 

I: applies hot h to \uzir and to isoglucose 
Anicie Ii a r. ti torv.jim in partierna: in 

\nuir 2* ei »e.; a »» stem of quota» and 
provision» i,'n> e rr.inr; a production lew 
.- rr*.[->r>·. .·· :ne marKeting ».ears 
1 * * 1 * 2 Į *•*» * *·> 

lhe under a»...-.c Roqurttr frère». » nich 
aiso Drouţn: Li\e 11* í l ar.c in u 

submitted that the introduction of a 
production lew for isoglucose by means 
of Regulation No 387/81 (Official 
Journal 1981, L 44, p. 1) was unlawful 
because the Council did not have the 
power to create own revenue of that 
nature, takes the view that the same 
applies to Regulation No 1783/81 and 
to the system of levies applying to 
isoglucose contained in it. 

It has therefore brought the matter 
before the Court and is seeking a 
declaration that Regulation No 1785/81 
is »oid. at least in so far as us provisions 
concern the applicant. On the basis of 
the introductor».· observations in the 
application, this is to be understood as 
meaning that the applicant seeks a 
declaration of nullit» ot Articles 24 and 
2;> in so far as those articles contain a 
svsiem of quotas and levies for 
isogiucose. 
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The defendant Council, which in this 
case too is supponed by the Com­
mission, considers the application in­
admissible: it further takes the view that 
it is in any event unfounded. 

My views on this application are as 
follows: 

I — A d m i s s i b i l i t y 

The Community institutions involved in 
this case question the admissibility of the 
application mainly for two reasons. They 
consider that the applicant is not directiv 
affected by the contested provisions; in 
addition they contend that it has no 
sufficient interest in law in putting 
forward its sole submission, namely that 
the raising of Communities' own revenue 
in the form of a production levy on 
isoglucose was unlawful. It is also 
suggested that the contested provisions 
are genuinely legislative in nature, so 
that it is impossible under Anicie 173 of 
the EEC Treaty for a private under­
taking to challenge them. 

1. I should like first to take up the last -
mentioned point which, in my vie» , is of 
great importance. In doing so, there is 
no need to have recourse to the tac: that 
Regulation N o 1783/81 contains a 
comprehensive set of provisions lor the 
sugar sector in the »ider sense, vano lor 
Ine vcars. which of itself compels ine 
conclusion that is ¡cgisLlr.c m ij . ' icf 
E\en in so tar as u relates to isociu*o»e 
and iwntains provisions relJt:r.ç to 
cuoia* and levies there can be no 
reaping me conclusion thai it is j 
measure ot general scope as delinee in 
lhe decisions ot the Court on Anioe 1*3 
ot the EEC Treats. It is true that cM^rits 
mav perhaps be entertained a> to trie 

legislative nature of those provisions 
because at present only a relatively small 
number of isoglucose producers is 
affected, probably fewer than ten under­
takings in the whole Community. That 
cannot, however, be the decisive point. 
The determinant factor is whether it mav 
be assumed that the number of parties 
concerned will remain unchanged. 
However, nobody can predict that with 
certainty. It is in fact impossible to rule 
out certain changes, either through the 
disappearance of an undertaking or by 
the founding of new undertakings, even 
if that does perhaps appear improbable. 
Finally, the regulation, precisely in order 
to deal with that point, contains special 
provisions to which I shall return later. 

In my vie» — even in so far as onlv the 
rules on quotas and levies applicable to 
isoglucose are concerned — we are 
dealing with a genuine regulation, that is 
to say a legislative measure which applies 
to an indeterminate number of persons. 
Since, however, following the case-law 
of the Court, it is not sufficient, for a 
finding that a person is individually 
affected, that the class of persons 
concerned is ascertainable on the entry 
into force of those rules, the legal nature 
ot' the contested measure is itself 
sufficient to rule ou: the possibilitv of 
tindini; that Roquette Frères have a right 
to Dring an action. 

ľ There are also serious obiections to 
the admissibiinv ot the application, since 
unor: Amcie 1*3 o? Hie EEC Treats- the 
c o n t e s t e d m e a s u r e n-.jst he o f direct 
«.o'uerr. U' ·. J:r persons 

i" ·"..:· > " · f i r Or-t -rrir.jn: tactsU is 
•.". - ·.-<:_;.: ·.>- ..·...-ti* » n : . h ire 
. ' , ' · : ; - . . : - - » i t n the 
jrr.v_.-i! : p'.'..is.»:i.>r j : u : tnus tor the 
p r o s ; » i o i » :r rcc - i '¿ '· ievies laid d o » 

i- Ar*¡cie -> J T ; ::-rrutabiv i ixeü lor 

'.••r ne; . ¡ O u i \.r.¿r·; j«.>>cs in tne repu-
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lation itself, as was the case under the 
earlier provisions where, as in Regulation 
N o 387/81, the basic quotas applicable 
to each undertaking were fixed in an 
annex to the regulation itself. 

Article 24 of Regulation N o 1785/81 has 
instead laid down basic quantities A and 
basic quantities 8 for isoglucose according 
to countries and provided that Member 
States are to allocate an A quota and a B 
quota to each undertaking established in 
their territory which either had, during 
the period from 1 July 1980 to 3" June 
1981, a basic quota as defined in Regu­
lation N o 1111/77 (Official journal 
1977, L 134, p. 4), or, as regards Greece, 
produced isoglucose during that period. 

h is true that the basic quantity A laid 
down for France is equal to the basic 
quota of the only isoglucose producer in 
France, namely the applicant. It is also 
true that Article 24 (3) expressly states: 

"The A quota of each . . . isoglucose-
producing undertaking shall be equal to 
the basic quota allocated to it for the 
period 1 July 198C to 3C June 1981." 

and that Article 24 (5) states: 

"The B quota of each isoglucose-
producing undertaking shall be equal to 
2 3.55V: of its A quota as determined in 
accordance WIth as the case may be. the 
tirvt or third subparagraph of paragraph 
(3) " 

However, the decisive factor is that 
Anicie 25 (2) provides 

"Member States mav reduce the A quota 
and the B quota ot each . . . isoclucove-
producing undertaking situated in their 

territories by a total quantity not 
exceeding, for the period referred to in 
Article 23 (1), 10% of the A quota or of 
the B quota, as the case may be, fixed 
for each of them in accordance with 
Article 24." 

The withdrawn quantities are then 
allocated by the Member States, in 
pursuance of Article 25 (3) to one or 
more other undertakings, whether or not 
in possession of a quota, situated in the 
same region (as defined in Anicie 24 (2)) 
as the undertakings from which those 
quantities were withdrawn. That clearly 
shows that the Member States are now 
authorized to participate and are also 
given a margin of discretion in fixing the 
quotas. Even though that discretion was 
not exercised in the marketing year in 
which the action was brought and it is 
perhaps unlikely that it will be exercised 
in the foreseeable future (it should be 
remembered, however, that the pro­
visions apply for five years) it cannot be 
said that the production quotas were 
directly fixed in the regulation and that 
therefore the regulation, to that extent, is 
of direct concern to the applicant. The 
requirement of direct concern is not met 
because of the interposition of a 
discretion in favour of the Member 
States, a situation identical to that dealt 
with in Cases 103 to 109/78 ' in which, 
since the allocation and the alteration of 
the basic sugar quota applicable to a 
certain area was left to a Member State, 
it was held that only relevant measures 
adopted by the Member State having 
jurisdiction over the applicant under­
taking could be of direct concern to it. 

A number of specific arguments put 
forward bv the applicant cannot, 
moreover, alter that conclusion. 

I — I . : . — : - : .·• I · I jnujr, I » " - r, I...-.-J Cj>r> II.» .· 

I > *» V-.ff.·, ji-- t -r*r· .1. Htjur*.·: . ( "wt. i . Ί " * « · ' 
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(i) As to its obsenations that a similar 
arrangement — allocation of quotas to 
undertakings entering into production — 
applied under the earlier system and vet 
it was acknowledged that the system of 
quotas was of direct concern to the 
existing producer undertakings, it is not 
hard to discern an essential difference 
between the two systems. Whilst under 
the system applicable previously a 
Community resene was created 
amounting to 5% of the sum of the basic 
quotas which had been fixed for under­
takings already in production, that 
resene was at the disposal of the 
Council and not of the Member States 
and in any event the basic quotas of 
existing undertakings remained un­
changed. Now, on the other hand, it is 
provided that the quotas of existing 
undertakings do not have to remain 
intact but that they may be reduced and 
that the amounts which become available 
in that way are to be used for the fixing 
of quotas for undertakings entering into 
production. 

(ii) Equally irrelevant in my view is the 
fact, mentioned bv the applicant, that 
provisions in implementation of Anicie 
-5 of Regulation No I7S5/81 have not 
yet been adopted, as also is the fact that 
the transitional measures adopted bv the 
Commission in Regulation S o 3C4I/81 
on 23 October I Vf, I (Official Journal 
19SI. L 323. p. 121 came into being too 
late and therefore were of no effect. The 
applicant's vie» nut a Commission 
proposal tor a regulation of 13 
November l g M deprives :nc transfer 
provisions contained in Anicie 23 of anv 
practical rnectivrnrşs aiso appears to me 
to he incorrect 

In regard to these matters the Council 
»as »uh lustiticatior. able to point to the 
tact tha: implementing provision» are not 

indispensable to Anicie 25 (2). In any 
event, according to the Council, since 
by vinue of Article 49 of Regulation 
No 1785/81, Regulation No 3331/74 
(Official Journal 1974, L 359, p. 18) was 
not repealed in its entirety, the provisions 
contained in Anicie 8 of the latter regu­
lation are to be regarded as constituting 
adequate implementing provisions. The 
question whether Commission Regu­
lation No 3041/81 was adopted too late 
and thus could not have effect in respect 
of the marketing year already com­
menced is irrelevant because Article 25 
which is at issue here is valid for a period 
of five years. The Commission's draft 
regulation, mentioned by the applicant, 
is immaterial because it relates to the 
transfer provisions contained in Anicie 
25 (1) of Regulation No 1785/81 but not 
otherwise to the application of Anicie 
25. 

Since for the purpose of the question at 
issue here the only factor of importance 
u the legislative character of Regulation 
No 1785/81 and not the greater or 
larger degree of probability that the 
isoglucose situation will alter during the 
period of validity of the regulation, rhe 
system of quotas is not of direct concern 
to the applicant; therefore it cannot 
object to the system of levies based upon 
it. 

3. 1 could thus dispense with examining 
the third obiection of madmissirnlitv. But 
that ooiection is well-founded too 

In that connection the Council pointed 
out :na; tne applicant made no sub­
mission challenging tne lusuficauon oi 
the production lesy on isoglucose as an 
instrument ot marke: organisation and 
that instead it takes the vie» mat tne 
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Council, in view of its Decision of 21 
April 1970, ought not to treat the 
revenue resulting from the levy as 
Communities' own resources without 
following the procedure under Article 
201 of the EEC Treaty. If the applicant 
were right in its argument it would not 
as a result be exempted from the levy; at 
most the consequence would be that the 
revenue could not accrue to the 
Community budget. It is clear from this, 
however, that the applicant cannot be 
said to have an interest requiring legal 
protection and that therefore the 
application, not being based on any 
other submission, must also be regarded 
as inadmissible in this respect. 

The applicant responded to that 
argument by referring to the intended 
purpose of the levy, namely to cover 
losses arising from the financing of 
exports of sugar surpluses. That purpose 
may only be achieved, according to the 
applicant, if the revenue from the levies 
is treated as own resources within the 
meaning of the Council Decision of 21 
April 1970 but not if it accrues to the 
budgets of the Member States. Its correct 
budgetar)· treatment is therefore crucial. 
The charging of the levy is therefore not 
permissible so long as no provision is 
made, in the procedure laid down for 
thai purpose, by which the Community 
ma\ make use of the revenue as own 
resources. 

So far as this issue is concerned, the first 
point to note is that a significant 
innovation »as introduced by Regulation 
No 1753/81 inasmuch as under it — as 
i> apparent irom the 11th recital in the 
prrjmMr and ^nu'le 2*' — sugar and 
isopiucose producers are made to bear 
tne nil! cent ot export losses The 
production lesies to be paid b\ tnem do 
not constitute, as in earlier vears. merely 
a contribution to that cost, but must 
cover the losses in full, if need be Dv 

spreading them over several marketing 
years. 

The Council infers from this that we are 
now concerned with intervention 
measures to stabilize the markets adopted 
under Article 43 of the EEC Treaty and 
already approved in principle by the 
Court in its decisions and that it is 
consequently not necessary to describe 
levies, which form part of those measures 
and which pursue a particular objective 
in the context of the organization of the 
markets in sugar, as own resources 
within the meaning of the Council 
Decision in respect of which, as the 
applicant itself has pointed out, a specific 
compulsory use is not permissible. In 
fact, the system thus created can also 
function perfectly well if the levies are 
regarded as other revenue within the 
meaning of Article 4 (I) of the Council 
Decision of April 1970 to which, because 
that revenue does not accrue to the 
budget, the procedure mentioned in the 
second paragraph of Article 2 does not 
apply. In that connection and in support 
of trie view that, as well as the general 
budget, certain related revenue might 
have come into existence, the Council 
was able to rely on the case-law of the 
Court on the issue of the co-
responsibility levy introduced in the 
context of the organization of the 
market in milk and milk products (Case 
138/78 '). The sole decisive factor in that 
case was that it concerned a measure to 
stabilize the market which came within 
the terms of Anieles 39 and 40 of the 
EEC Treaty and tor which a legal basis 
is to be found in Anicie 43. Mr Advocate 
General Mayras expressly stated that 
Anicie 2Z\ of the EEC Treaty in no way 
redudes the Council, within the 
framework of specific rules and pam-
cuiarlv in the context ot the common 
agricultural policy, from generating own 

I — li.Js!rrn: _t : i rrr-^jr* I"'- ·-• O i r I .»?•"· Slo./."I 
. Iljartl'-iui: Hj-rm-t-iw II"'»' F.CK "l> 
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resources of that nature. In that respect 
the Council was able to rely on the 
judgment in Case 66/80 ' which 
concerned the provision of securities in 
connection with the obligation to pur­
chase skimmed-milk powder. Forfeited 
securities were used to reduce 
intervention expenditure in the context 
of the organization of the market in milk 
and milk products. In the judgment this 
was found to be justified on the basis of 
.Article 43 of the EEC Treaty and it was 
expressly declared that the amounts in 
question constituted Communities' own 
resources within the meaning of Article 4 
(1) of the Council Decision of 21 April 
1970. 

Furthermore, the Council was also able 
— and this also has a bearing on the 
question of a sufficient legal interest in 
bringing the action — to claim that, even 
if the applicant's premise were accepted 
and it were assumed that there had been 
an unlawful creation of Communities' 
own resources, the result would not 
necessarily be that the charging of the 
production levy is unlawful because it is 
possible to envisage other budgetary 
techniques which would enable the 
objective pursued to be achieved without 
the Communities' participating in the 
costs of disposal. It would thus be 
conceivable, if the production levies had 
to accrue to national budgets, that 
additional payments under Anicie -ł rl» 
of the Council Decision of 21 April 197Z 
could compensate for that or it might 
also be conceivable for the Community 
provisionally to take up into its general 
budget the charges arising until rati-
ticauon by the national parliaments 

In m\ vie», these considerations lusuh 
inr conclusion that as tar as the 
budgeiarv treatment of the production 

levies is concerned the applicant has no 
legitimate interest in taking proceedings 
and that therefore the application is 
inadmissible for that reason as well. 

II — T h e s u b s t a n c e of the case 

Following the unequivocal result to 
which an examination of the question of 
admissibility has led, I can confine 
myself to some very brief subsidiary 
considerations as regards the question 
whether the application would be well-
founded. 

The applicant — particularly in the oral 
procedure — sought to show from the 
19S2 budget that the production levies 
on isoglucose, like those on sugar, are to 
be considered as own resources within 
the meaning of the Council Decision and 
it endeavoured, on the basis of various 
considerations, to demonstrate that the 
Council is entitled to treat in that way 
only the production levies on sugar and 
not those on isoglucose because the 
latter, in the legal sense, did not yet 
come within the organization of the 
markets in sugar at the time when the 
Council Decision of April 1970 came 
into existence In my opinion, compared 
with Cases ICS and 11C/81, no new 
weightv arguments or facts have 
emerged in the present case except that 
isoglucose, following the adoption of 
Regulation No 17S5/S1, now clearly 
comes within the organization of the 
markets in supar. I refer therefore, as 
regaros the correct interpretation of the 
Council Decision of 21 April 1972, to 
the analvsis contained in mv Opinion in 
those case·· and uould mcrelv state that, 
ir. m\ -,ie·*. tnr introduction of a 
production levA on isoclucosc does not 
constitute .in inrnnçernen: ot the Council 
Decision ot 2! April I97C even if u is 
accepted that the revenue arising from 
tnoT levies is to be regarded as own 

1 — I . . C - · - ! . ' · 1 ' M l ' I o » ! ir C j i r <M> • » · * :-.Ύ· 
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resources within the meaning of the 
Council Decision. 

Thus even if, contrary to my views, this 
application were held to be admissible, 

Regulation No 1785/81 could on no 
account be declared void in part, not 
even in so far as it lays down a system of 
levies for isoglucose producers (as to the 
system of quotas itself no specific 
arguments were adduced). 

Ill — In conclusion I therefore propose that the application of the under­
taking Roquette Frères be dismissed as inadmissible, in the alternative as 
unfounded, and that the applicant be ordered to pay the costs of the 
proceedings. 
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