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FirmaAugustStier
yHauptzollamtHamburg-Ericus

(ReferenceforapreliminaryrulingbytheFinanzgericht,Hamburg)

Case 31/67

Summary

1.PolicyoftheEEC—Commonrules—Taxprovisions—Taxation—Taxation forming
partofageneral taxapplyingwithoutdistinctiontodomesticandimportedproducts—
Natureofinternaltaxation
(EECTreaty,Article95)

2.PolicyoftheEEC—Commonrules—Taxprovisions—Internal taxation imposedbya
MemberStateonproducts fromMemberStates—Absenceofsimilardomesticproducts
orotherproductscapableofbeingprotected—Permissibility—Limitsofrightof
MemberState toimpose taxation
(EECTreaty,Article95)

1.Taxationleviedwithin the frameworkof

legislationrelatingtotheturnover tax
applyingwithoutdistinctiontoall cat­
egoriesofproducts,whetherdomestic or
imported,doesnotconstituteaspecific
taxon importedproductseven ifcharged
at themomentofimportation.

Cf.paragraph4,summary, judgment
inCase25/67, [1968]E.C.R.

2.TheprovisionsofArticle95of theEEC
TreatydonotprohibitMemberStates
fromimposing internaltaxationon im­
portedproducts fromotherMember
Stateswhen there isnosimilardomestic

productorotherdomesticproduct

capableofbeingprotected.Nevertheless
itwouldnotbepermissible forMember
States to imposeonsuchproductschar­
gesofsuchanamountthatthefree
movementofgoodswithin theCommon
Marketwouldbe impededas faras those
productswereconcerned.Sucha
restraintonthe freemovementofgoods
cannothoweverbepresumedtoexist
whentherateof taxation remainswithin

thegeneralframeworkofthenational
systemoftaxationofwhichthetax in
question isan integralpart.

Cf.paragraph1,summary, judgment in
Case27/67.

InCase31/67

ReferencetotheCourtunderArticle177oftheEECTreatybytheFinanzgericht
(FinanceCourt),Hamburg, forapreliminaryrulingintheactionpendingbefore
thatcourtbetween

1—Language of theCase: German.
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FIRMAAugustSTIER,Hamburg,

and

HAUPTZOLLAMT(PrincipalCustomsOffice)Hamburg-Ericus,

ontheinterpretationoftheTreatyestablishingtheEEC,especiallyArticle95
thereof,

THECOURT

composedof:R.Lecourt,President,A.M.DonnerandW.Strauß(Rapporteur),
PresidentsofChambers,A.Trabucchi,R. Monaco,J.MertensdeWilmarsand
P.Pescatore, Judges,

Advocate-General:J.Gand

Registrar:A.VanHoutte

givesthefollowing

JUDGMENT

Issuesoffactandoflaw

I—Facts

1.Summary

Thefactsmaybesummarized asfollows:

Between11Julyand1August1966,Firma
Stiercleared throughcustomsseveral con­
signmentsoffresh lemonsoriginatingin
Italy.Therelevantcustomsoffice charged
on theseimportsaturnoverequalization tax
of2.5%inconformitywithGerman law.
InitsapplicationtotheFinanzgericht
(FinanceCourt),FirmaStierpointsout in
particular thattheGermantax lawapplied
inthiscaseiscontrary toArticle95ofthe
EECTreatyaccording towhich an equaliza­
tiontaxmayonlybeappliedto imported
productscompetingonthedomesticmarket
withcomparabledomesticproducts, where­
asGermanyproducesneither lemonsnor
other fruitscapableof replacinglemons for
theconsumeras theyareeitherinexistentor
tooexpensive forhim.

2.Contentsoftheordercontaining the
reference;argumentsof theFinanzgericht

A—On11August1967 theFinanzgericht,
Hamburg,decidedtoask theCourt togive
apreliminary rulingonthefollowingques­
tions:

'(a)HasaMemberState the right to impose
taxesonproductsoriginatinginother
MemberStateswhichcompeteneither
withsimilardomesticproductswithin
themeaningof thefirstparagraphof
Article95of theTreatyestablishing the
EuropeanEconomicCommunitynor
withdomesticproductswhichmay be
substituted for themwithin themeaning
of thesecondparagraphofArticle95of
theTreaty,or is such ameasurecontrary
totherulesoflawcontainedinthe

Treaty?
(b)Doesalegal ruleelaboratedonthe

basisofthelawestablishedbythe
Treatywithin themeaningofquestion
(a)andcontrary to thenational right to
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imposetaxationproducedirect legal
effects in favourof the individual?

(c)Totheextent towhich itsright to im­
posetaxation(Question(a))is recog­
nizedinprinciple,isaMemberState
subject inthissphere,asfaras the
amountofinternal taxation isconcern­

ed,torestrictionsbyvirtueofthe
Treatyestablishing theEuropeanEcon­
omicCommunity?Iftheanswer is in
theaffirmative, towhat restrictions?'

B—Onthissubject theFinanzgericht
pointsout inparticular thatthewordingof
Article95oftheTreaty is limitedtopro­
hibitingMemberStates fromimposing on
products importedfromotherMember
Statesinternaltaxationinexcessofthat

imposeddirectlyor indirectlyonsimilar
domesticproductsoroneswhichmaybe
substitutedfor them;ontheotherhandit
doesnotcontainanyprovisionapplicable to
the lemons importedbyFirmaStierinview
of thefact thatin theFederalRepublic there-
existsnosimilardomesticproductorone
whichmaybesubstituted forit.
Accordingly thequestionssubmitted to the
Courtdonotconcern the interpretationof
theTreatybutareintendedtofillapossible
gapintherulesof lawlaiddownbythe
Treaty;afortioritheCourthasjurisdiction
in thissphereinconformitywithArticle 177.
TheFinanzgerichtsetsoutindetail the
reasonsforwhichit regardsitasnecessary
toreferthematter totheCourtofJustice

andpointsoutinparticular thatthe referen­
cetotheCourt'isalways justifiedtothe
extent towhichapartyconcerned presents
insupportof the legalargumentwhichis
favourable to itvalidargumentsbased upon
theEECTreaty'.

In itsopinion thatissointhiscase.In fact
theopinionof theStierundertakingthat the
importationofproductswhicharenotin
competitionwithanysimilarproductorone
whichmaybesubstituted for itcannotgive
risetotheimpositionof internal taxation
maybedefended.However,theunder­
takingcanhardlybaseitsopinionon
reasoningacontrariobasedonArticle95,as
itattemptstodo. Inviewof thefact thatthis
article restrainsaState'srighttoimpose
taxationbymeansofcertainprohibitions,
suchreasoningwould rathergiverise to the
consequentdeductions that theTreaty does

nototherwise restrictsucharight.Norcan
theopinionoftheStierundertaking be
foundedeitheronArticle12of theTreaty,
fortheCourtstatedinthejudgment
deliveredinCase 57/65 (Rec.1966,p.295 et
seq.)andtheFinanzgerichtagreeswith this
view,that,having regard to itspurpose, the
turnoverequalizationtaxis internaltaxa­
tion, itmatters littlewhether itactually has
anequalizingeffectornot.However, it
seems'atleast interesting' todeduce by
analogy'fromtheobjectivesof theTreaty,
fromthetasksassignedtotheCommunity
andinparticularfromtherulesof the
Treatyguaranteeingfreemovementof
goodswithin theEuropeanEconomicCom­
munityandprohibitingall restrictionson
tradebetweenMemberStates (inparticular
Articles9, 12et seq., 30 et seq.,36et seq. and
95etseq.)' theruleof lawwhich theStier
undertakingwishes tohaveaccepted.

II—Procedure

Theordercontainingthereference was
lodgedat theCourtRegistryon18August
1967.

TheGovernmentoftheFederalRepublicof
Germany, theCommissionof theEuropean
CommunitiesandtheStierundertaking
submitted theirwrittenobservations incon­

formitywithArticle20of theProtocol on
theStatuteof theCourtofJusticeofthe

EECandpresentedoralargumentatthe
hearingson5,6and7December 1967.
TheAdvocate-Generaldeliveredhis reas­

oned,oralopinionatthehearingon25
January 1968.
TheStierundertakingwasrepresented by
MessrsWendtandDrager,advocatesof the
HamburgBar, theGovernmentof the
FederalRepublicofGermanybyMessrs
Everling,Ministerialrat,Hahnfeld,Minis-
terialrat,andBühlow,Oberlandesgerichts-
ratandtheCommissionof theEuropean
CommunitiesbyitsLegalAdviser,Mr
Wägenbaur.

III—Summaryoftheobservations
submittedbythepartiescon­
cerned

Question (a)
TheobservationsoftheStierundertaking
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maybesummarized inparticular as follows:
(a)Itistruethat thefirstparagraphof
Article95deals firstofallwith thecase

—thenormalone—inwhich the imported
productisincompetitionwithsimilar
domesticproducts.ButwhenthatArticle
prescribes thattheformermaynotbesub­
jectedto taxationinexcessof that imposed
onthelatter,itisformulatingnotonly a
prohibitionbutalsoanauthorization.How­
ever,the latter isclearly limitedto the case
inquestionso that, in thecontrarycase, the
prohibitiononimposingafiscal charge
flowsdirectlyfromArticle95.
Thesameconclusionmaybedrawnfrom a
comparisonbetween thefirstparagraphof
Article95and thecorrespondingprovisions
ofGATTandtheHavanaCharter. It

followsinfact fromtheseprovisions that
internal taxationmustbeconsideredas a

customsdutywhenthe importedproducts
subjectedtoataxarenotincompetition
withdomesticproducts.
ButtheobjectivesoftheEECTreatygo
evenfurtherthanthoseoftheagreements
mentionedabovesince,at thepresenttime,
it isaquestionnotonlyof facilitatingtrade
ingeneral,butalsoofensuring the'freedom
ofmovementofgoods'.
Anegativeanswer to(Question(a)would
permit thenational legislaturetocharge
equalizationtaxesandtofix their level just
as itwished.

A ''turnoverequalization tax' imposed on
productswhicharenotmanufactured in the
importingState isabsurdsince logically
there isnothingto 'equalize'.
Thisopinion isevenmoreclearlyconfirmed
bytheprohibitionontheimpositionof
taxes 'ofsuchanatureastoafford indirect

protection tootherproducts', setoutin the
secondparagraphofArticle95.TheStier
undertakingrefers tothe judgment inCase
34/62(Rec.1963,atpp.296,298etseq.),
accordingtowhichthereex'istsalsocom­
petitionbywayofsubstitutionbetween, for
example,orangesontheonehandand
applesetc.on theotherhand.
Inadditionit isappropriate toaccept the
argumentof theFinanzgericht, according to
whichArticle95representsagapwhich
mustbe filledbymeansofanalogy.
(b)IntheeventoftheCourt's rejecting the
argumentsetoutat (a)above, inquirymust

bemadeastowhether the turnoverequal­
ization tax isnotacustomsdutyorat least a
chargehavinganeffectequivalenttoa
customsduty.
TheStierundertakingexplainsinamore
detailedmannerthat thefirstof these two

argumentsappears justifiedbythe judg­
mentdelivered inJoined Cases 90and 91/63
([1964]E.C.R.625). Incasessuchas the
presentone the turnoverequalization taxin
fact fulfils thecriteria foracustomsdutyof
a fiscalnatureas itssoleobject is toprovide
financefor theState.

Onemayalsoagree that the turnoverequal­
izationtaxisachargehavinganeffect
equivalent toacustomsdutywhichisby
wayofexception lawfultotheextent to
whichit fulfils theconditionsofArticle 95.
Inthecourseof itsconsistent case-law the

Courthasconcentratedupontheeffect in­
herent inthechargeswhichithashadto
examine.

Thejudgmentof theCourt inCase 57/65
(Rec.1966,p.293)doesnot invalidatethis
opinion; it simplystates thatacharge under
Article95mustbeevaluatedaccording to
thisrule.However,as regardschargesnot
comingunderArticle95itmustbecon­
cludedthat theyaresubject to thegeneral
rulescontained inArticle9 et seq.
Theobservationsof theFederalGovernment

maybesummarizedasfollows:
Like theFinanzgericht ittakes theview that
Article95 doesnotapply to the case referred
to in thequestionputbut it rejects thesug­
gestionofa 'gap'. In itsopiniontheTreaty
doesnotformasystemwhich isperfect in
itselfputprovidesforlimitationsonthe
powersofnational legislaturesonly in the
casesexpresslymentionedtherein.These
limitationsarenotcapableofbeing extend­
edbywayofanalogy.

Thejudgmentof theCourtinCase 8/55
(Rec.1955-1956,p.305) isnotopposed to
this interpretation, forArticle95isnot
deprivedof itsmeaningby reasonofthe fact
that itisnotcompletedbyaprohibitionon
imposingcharges,asinthepresent case.
Moreover theCourthasapplied theprin­
cipleenunciated in that judgmentonlywith
greatcaution (Rec.1960,p. 690).
TheviewoftheStierundertaking, that
Article95authorizes thechargingofinter­
naltaxation,is incorrect.MemberStates
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chargedtheturnoverequalization taxlong
before theEECTreatywasconcluded.
AlltheMemberStatestaximported
productsaccordingtotheprincipleofthe
countryforwhichtheyare intended. It
matters littlewhether theimportedproduct
mayhappentobeincompetitionwithany
similardomesticproductoronewhichmay
besubstitutedfor it. Itisdifficult tounder­

standwhythe fiscalsovereigntyofMember
Statesshouldbereducedprecisely insuch
cases.

Article17(3)of theTreatyconfirms this line
ofargument.Customsdutiesofafiscal
natureareappliedasageneralrule to
productswhicharenotmanufacturedwith­
inastate.Byauthorizingtheconversionof
thesecustomsduties into internaltaxation,
thisarticleacceptsthatthecharges in
questiondonothaveaneffectequivalent to
acustomsduty.Moreoveritmustbecon­
cludedthatArticle95 isnotopposedto the
chargingofimport taxesonproductswhich
donotmeetwithcompetitiononthe internal
market forifthiswerenotthecase this

articlewouldbeinpracticewithoutpur­
pose. Infactit is theveryabsenceofsuch
competitionwhich is typicalofproducts on
whichcustomsdutiesofafiscalnature are

charged.
TheCommissionpointsout thatMember
Stateshave inprincipletheright to impose
taxes incaseslikethepresentonesubject to
thereservationwhichwillbefurtherdis­
cussedunderpoint(c)below.
Article95limits this rightonlywithaview
toensuringequalityofcompetition.This
provisionisapplicableonlywhenthere
existsimilarproductsoroneswhichmaybe
substitutedforthem.Butapart fromsuch
eventualities these limitationscannotbe

invokedagainstMember States.
Norcan theconverseconclusionbejustified
bywayoflegalanalogy.TheTreaty im­
pingesonlytoalimitedextentupon the
sovereigntyofMemberStates in financial
andfiscalmatters,althoughtheposition is
differentwith regard tocustomssovereign­
ty.Inthefiscalsphere theobjectivewith
regard tothetotal realizationofconditions
analogoustothoseofaninternalmarket
cannotbeattainedbythehelpof the few
provisionscontained inArticle95etseq.
Theconsiderable laboursoftheCouncil and

theCommissioninthedirectionof the

harmonizationofnational fiscalduties, in
particularbytheintroductionofauniform
systemofvalueaddedtaxes,contribute
muchmore to theattainmentof thatobject.
Ifproductswhicharenotmanufactured
within thecountriesconcernedwere exempt
fromindirecttaxationtheprincipleof
equalityoftreatment in fiscalmatterswould
beinfringed.
Thisinterpretation isconfirmedbyArticle
17(3)oftheEECTreaty. Inpractice customs
dutiesofafiscalnatureareimposed in
particularonproductswhicharenot
manufacturedwithin thecountryconcerned
andwhich, frequentlyalso,arenot incom­
petitionwithanydomesticproduct.For this
reasontheargumentoftheStierunder­
takingwouldtoagreatextentdeprive this
provisionofitspurpose.

Question (b)

FirmaStiertakestheviewthatanaffirma­

tivereply tothisquestion is justifiedby the
judgmentoftheCourtofJustice inCase
57/65.
In theeventof thecharges inquestionbeing
consideredaschargeshavinganeffect
equivalenttoacustomsduty,Article13(2)
of theEECTreatywouldhavetobetaken
intoconsideration. Infact thisArticlehas
nodirecteffect totheextent towhich it

obligestheCommissiontodetermineby
meansofdirectivesthetimetablefor the

abolitionofthechargesandconfersupon it
thusadiscretionarypower. It isnevertheless
'self-executing' totheextent towhich the
Commissiondoesnotsatisfy thisobliga­
tion.

TheFederalGovernmentandtheCommis­

siontaketheviewthat thisquestionhas no
purposesinceQuestion(a)mustbean­
sweredinthesenseof thefirstalternative

(seeabove).

Question(c)

FirmaStiertakes theviewthat thisquestion
hasnopurpose inviewof theanswerwhich
itisappropriate togivetoQuestion (a).
TheFederalGovernmentexplains that the
replyfollowsfromtheargumentsput
forwardonthesubjectofQuestion(a).At
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themostitwouldbepossibletoinquire
whethertheimpositionofprohibitive
charges,that is tosay,ofcharges completely
paralysingthemovementofgoods, isnot
prohibited.However, thisquestiononlyhas
atheoreticalimportancebecausesuch a
casehasneverarisenandwillneverarise

havingregardtotheeconomic inter-
penetration inMemberStates.Meanwhile,
thisquestionmaybe leftaside forit is clearly
notacaseofthiskindwhich isatthebasis
of thedecision tomakethereference.

TheCommission isof theopinion thatthe
prohibitionon imposingchargeshaving an
effectequivalent toacustomsduty takes

effectwhen, inthecasesmentioned in the
ordermakingthereference,aMember
State imposesachargeonanimported
product 'inanexorbitantmanner', that is to
say,beyondthegeneral levelof indirect
taxation, forsuchachargehasthesame
effectasacustomsdutyaddedtoanormal
indirect charge.
However, thisquestiondoesnotarise in the
presentactionbecause the turnoverequal­
ization taxcharged inGermanyonlemons
remainswithin the limitsof theusual rates
oftaxationundertheturnovertaxon

ordinaryandtropical fruits.

Groundsofjudgment

Byorderof11August1967,whichreachedtheCourton18August1967,the
Finanzgericht,Hamburg,byvirtueofArticle177oftheTreatyestablishing the
EEC,askedseveralquestionsrelatingtotheinterpretationof thesaidTreatyand in
particularArticle95thereof.

(1)Question(a) inquiressubstantiallywhethertheTreatymustbe interpreted as
prohibitingaMemberState fromimposinginternal taxationonimportedproducts
originatinginanotherMemberState 'whichcompeteneitherwithsimilardomestic
productswithinthemeaningofthefirstparagraphofArticle95oftheTreaty
establishingtheEECnorwithdomesticproductswhichmaybesubstituted for
themwithinthemeaningofthesecondparagraphofArticle95oftheTreaty'.

InQuestion(b) thecourtmaking thereference inquirieswhether, in theeventof the
Treaty'sprohibitingtheimpositionofchargesontheproductsreferredtoin
Question(a),sucharulehasdirect legaleffect infavourof individuals.

Thequestionsput,havingregardtothefact thatthecourtmakingthereference
mentionstheprovisionsofArticle95,refertotheinternal taxationdealtwith in
thatArticle.

Taxationsuchasthatwhichisthesubjectofthemainaction, leviedwithin the
frameworkoflegislationrelatingtotheturnover tax,doesnotconstituteaspecific
taxonimportedproducts,butageneraltaxapplyingwithoutdistinctiontoall
categoriesofproducts,whetherdomesticorimported,evenifchargedat the
momentof importation.

Inprinciplesuchtaxescomewithintheconceptof internal taxationreferredto in
Article95,whichismoreoverconfirmedasfarastheturnover tax isconcernedby
severalarticles inthesamechapter relatingtofiscalprovisions.

Article95isintendedtoensurethat theapplicationof internal taxationinone
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MemberStatedoesnothavetheeffectof imposingonproductsoriginating in
otherMemberStatestaxationinexcessofthatimposedonsimilardomestic
productsortaxationofsuchanatureastoprotectotherdomesticproducts
referredtointhesecondparagraphofthesameArticle.

AlthoughinessenceArticle95,bothbytheprecisionofthefirstparagraphandby
thegeneralnatureofthetermsof thesecondparagraph,contributestothecreation
ofaCommonMarketensuringthefreemovementofgoods,nevertheless itsambit
wouldbeextendedbeyonditsproperobjectiveifoneweretodeducefromita
prohibitiononthe impositionof internal taxationonimportedgoodswhichdonot
competewithadomesticproduct.

Internal taxationandespecially theturnover taxhaveanessentially fiscalobjective.

Hencetherearenoreasonswhycertain importedproductsshouldbenefit froma
privilegedsystembyreasonof thefact thattherearenonationalproductscapable
ofbeingprotected.

Infactsuchatax,whenchargedonimportation,evenonproductsnotcompeting
withdomesticproducts, isintendedtoplaceinacomparable fiscalsituationall
categoriesofproducts,whatever theirorigin.

AccordinglyitisappropriatetoreplytothefirstquestionbyafindingthatArticle
95doesnotprohibitMemberStates fromimposinginternal taxationonimported
productswhenthereisnosimilardomesticproductorotherdomesticproduct
capableofbeingprotected.

Consequently,Question(b)hasnopurpose.

(2)Question(c)inquireswhether, inthecasesreferredtoinQuestion(a), the
Treatyfixes limitswithregardtotheamountofinternal taxationaffectingthe
importedproduct,and, ifso, requests theCourt torulewhat those limitsare.

AlthoughArticle95,ashas justbeenstated,doesnotprohibitMemberStates from
imposingtaxationonimportedproducts,nevertheless itwouldnotbepermissible
forthemtoimposeonproductswhich, intheabsenceofcomparabledomestic
production,wouldescapefromtheapplicationoftheprohibitionscontained in
Article95,chargesofsuchanamountthat thefreemovementofgoodswithinthe
CommonMarketwouldbeimpededasfarasthoseproductswereconcerned.

Sucharestraintonthefreemovementofgoodscannothoweverbepresumedto
existwhentherateof taxationremainswithin thegeneralframeworkof thenational
systemoftaxationofwhichthetaxinquestion isanintegralpart.

Thecosts incurredbytheGovernmentof theFederalRepublicofGermanyandby
theCommissionoftheEuropeanCommunities,whichhavesubmittedtheirob­
servationstotheCourt,arenot recoverable,andas theseproceedingsare, inso far
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asthepartiestothemainactionareconcerned,astep intheactionpendingbefore
theFinanzgericht,Hamburg, thedecisiononcostsisamatter for thatcourt.

Onthosegrounds,

Uponreadingthepleadings;

Uponhearingthereportof theJudge-Rapporteur;
UponhearingtheobservationsoftheGovernmentoftheFederalRepublicof
Germany, theCommissionof theEuropeanCommunitiesandtheapplicant in the
mainaction;

Uponhearingtheopinionof theAdvocate-General;
HavingregardtotheTreatyestablishingtheEuropeanEconomicCommunity,
especiallyArticles95and177;
HavingregardtotheProtocolontheStatuteof theCourtofJusticeof theEEC,
especiallyArticle20;
HavingregardtotheRulesofProcedureoftheCourtofJusticeoftheEuropean
Communities,

THECOURT

inanswertothequestionsreferredtoitbytheFinanzgericht,Hamburg,byorder
ofthatcourtdated11August1967,herebyrules:

1.TheprovisionsofArticle95of theTreatyestablishing theEuropeanEconomic
CommunitydonotprohibitMemberStates fromimposing internal taxation
onimportedproductsoriginatinginotherMemberStateswhenthereisno
similardomesticproductorotherdomesticproductscapableofbeingpro­
tected;

2.Inthecasesreferredtoinparagraph1above, theTreatydoesnothave the
effectofrestrictingthefreedomofMemberStatestofixratesof taxation
whichremainwithinthegeneral frameworkof thenationalsystemof internal
taxationofwhichthetaxinquestion formspart;

anddeclares:

It isfor thecourtmaking thereferencetodecideastothecosts inthisaction.

Lecourt Donner Strauß

Trabucchi Monaco MertensdeWilmars Pescatore

Deliveredinopencourt inLuxembourgon4April 1968.

A.VanHoutte

Registrar

R.Lecourt

President
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